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Agriculture Decisions is an official publication by the Secretary of Agriculture consisting of
decisions and orders issued in adjudicatory administrative proceedings conducted for the
Department under various statutes and regulations.  Selected court decisions concerning the
Department's regulatory programs are also included.  The Department is required to publish its
rules and regulations in the Federal Register and, therefore, they are not included in
Agriculture Decisions.

Beginning in 1989, Agriculture Decisions is comprised of three Parts, each of which is
published every six months.   Part One is organized alphabetically by statute and contains all
decisions and orders other than those pertaining to the Packers and Stockyards Act and the
Perishable Agricultural Commodities Act, which are contained in Parts Two and Three,
respectively.

The published decisions and orders may be cited by giving the volume number, page number
and year, e.g.,  1 Agric. Dec. 472 (1942).  It is unnecessary to cite a decision's docket number, e.g., 
AWA Docket No. 99-0022, and the use of such references generally indicates that the decision has
not been published in Agriculture Decisions.   Decisions and Orders found on the OALJ Website
may be cited as primary sources.

Consent Decisions entered subsequent to December 31, 1986, are no longer published in
Agriculture Decisions.   However, a list of Consent Decisions is included in the printed edition. 
Since Volume 62, the full texts of Consent Decisions are posted on the USDA/OALJ  website  (See 
url below).  Consent Decisions are on file in portable document format (pdf) and may be inspected
upon request made to the Hearing Clerk, Office of Administrative Law Judges (OALJ).

Beginning in Volume 63, all Initial Decisions decided in the calendar  year by the
Administrative Law Judge(s) will be arranged by the controlling statute and will be published
chronologically along with decisions from appeals (if any) of those ALJ decisions issued by the
Judicial Officer.

Beginning in Volume 60, each part of Agriculture Decisions has all the parties for that volume,
including Consent Decisions, listed alphabetically in a supplemental List of Decisions Reported. 
The Alphabetical List of Decisions Reported and the Subject Matter Index (from the beginning of
the annual Volume) are included in a separate volume, entitled Part Four.

Volumes 57 (circa 1998) through the current volume of Agriculture Decisions are available
online at  http://www.dm.usda.gov/oaljdecisions/  along with links to other  related  websites. 
Volumes 39 (circa 1980) through Volume 56 (circa 1997) have been scanned but due to privacy
concerns there are no plans that they appear on the  OALJ website.  Beginning on July 1, 2003,
current ALJ Decisions will be displayed in pdf format on the OALJ website in reverse
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pdf archives by calendar year. 

Selected individual softbound volumes from Vol. 59 (Circa 2000) of Agriculture Decisions
are available until current supplies are exhausted.  

Direct all inquiries regarding this publication to: Editor, Agriculture Decisions, Office of
Administrative Law Judges, U.S. Department of Agriculture, Room 1057 South Building,
Washington, D.C. 20250-9200, Telephone: (202) 720-6645, Fax (202) 690-0790, and e-mail
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No. 09–5286.
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[Cite as: 614 F.3d 532, 392 U.S.App.D.C. 215].

AMAA – Standing – Almond order.

Almond producers objected the almond marketing order relating to the importation of
unpasteurized  almonds from foreign producers who did not have to abide by same rules
as domestic almond producers of raw almands.
The court determined the AMAA did not explicitly bar producers, retailers and
customers from seeking judicial administrative remedies, but they must exhaust
administrative remedies. The dissent opinion contrasted the Stark v. Wickland, 321 U.S.
288 decision as a narrow exception.

United States Court of Appeals,

District of Columbia Circuit.

Before: HENDERSON, GRIFFITH, and KAVANAUGH, Circuit

Judges.

Opinion for the Court filed by Circuit Judge KAVANAUGH, with

whom Circuit Judge GRIFFITH joins.

Opinion dissenting in part filed by Circuit Judge HENDERSON.

KAVANAUGH, Circuit Judge:

A 2007 Department of Agriculture rule mandates that almonds

produced in the United States be pasteurized or chemically treated to

prevent salmonella outbreaks. That requirement largely eliminates the

ability of California almond producers to sell raw almonds—and

therefore harms those producers' economic well-being. At the same time,

because of what the California producers view as a statutory loophole,

foreign almond producers are still able to sell raw almonds in the United

States. Several California almond producers filed suit. They argue that

the 2007 rule is arbitrary and capricious under the Administrative

Procedure Act, exceeds the agency's statutory authority, and violates

various APA procedural requirements.The Government responds not on
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the merits, but by contending that the California producers should not

even be allowed into court to advance their claims. The Government

does not deny that the producers suffered an injury-in-fact and have

standing under Article III of the Constitution. Rather, according to the

Government, the Agricultural Marketing Agreement Act of 1937

precludes almond producers from obtaining judicial review of the 2007

rule. We disagree with the Government. The AMAA does not expressly

bar producers' suits. And in light of the decisions of the Supreme Court

and this Court, we conclude that the AMAA does not implicitly bar the

producers' claims. See Block v. Community Nutrition Institute, 467 U.S.

340, 104 S.Ct. 2450, 81 L.Ed.2d 270 (1984); Stark v. Wickard, 321 U.S.

288, 64 S.Ct. 559, 88 L.Ed. 733 (1944); Arkansas Dairy Cooperative

Association v. U.S. Department of Agriculture, 573 F.3d 815

(D.C.Cir.2009). We therefore reverse the contrary judgment of the

District Court, which was issued before and thus without the benefit of

our recent on-point decision in Arkansas Dairy.

Three of the 10 California almond producers involved in this appeal

are also retailers who sell their own almonds directly to consumers.

Those three plaintiffs mount an additional legal challenge to separate

Department of Agriculture regulations that restrict retail sales by such

producers. We agree with the District Court that the AMAA does not

preclude plaintiffs from raising such claims but does require plaintiffs

to exhaust their administrative remedies with the Department of

Agriculture before bringing the claims to court. We therefore affirm the

District Court's judgment as to those claims.

I

A

This case is about the almond market. That market consists of

growers (whom we will refer to as “producers”), handlers, retailers, and

consumers of almonds. Producers grow the almonds and sell them to

handlers. Handlers buy the almonds from the producers, process and

package the almonds, and then sell them to retailers. Retailers sell

almonds to consumers. Some producers also sell directly to consumers,

bypassing the intermediaries.This case involves the Agricultural

Marketing Agreement Act of 1937, a landmark piece of legislation that

arose out of the farming catastrophe during the Great Depression. The
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AMAA authorizes the Secretary of Agriculture to promulgate marketing

orders that regulate the production and sale of agricultural commodities.

7 U.S.C. §§ 601–674. It seeks to “avoid unreasonable fluctuations in

supplies and prices” of various farm commodities. Id. § 602(4). The

AMAA is currently applied to about three dozen agricultural

commodities, such as milk, avocados, oranges, and peanuts. Agricultural

marketing orders may dictate the “total quantity” of a regulated

commodity sold in a particular region, as well as the “grade, size, or

quality thereof.” Id. § 608c(6)(A).

Before promulgating a marketing order under the AMAA, the

Secretary of Agriculture must consult with producers and handlers of the

commodity in question. The AMAA requires that a marketing order

receive the approval of two-thirds of producers in a region (measured by

number of producers or volume). For some purposes, the AMAA also

requires the approval of a majority of handlers (measured by volume).

Id. § 608c(8)-(9).

The AMAA expressly allows handlers to sue and obtain judicial

review of marketing orders, but requires them first to exhaust specified

administrative remedies. Id. at § 608c(15)(A). The AMAA is silent

about a right to sue or about exhaustion of administrative remedies for

producers, retailers, or consumers.

B

In 1950, acting pursuant to the AMAA, the Secretary of Agriculture

promulgated the California Almond Marketing Order, 7 C.F.R. pt. 981.

The Almond Order has been amended often in the 60 years since.

Among other things, the Order sets quality standards for commercially

sold almonds and regulates the quantity of almonds that may be sold in

a given year.In the wake of two salmonella outbreaks in 2001 and 2004,

the Secretary in 2007 issued a new almond rule under the Almond

Order. Almonds Grown in California; Outgoing Quality Control

Requirements, 72 Fed.Reg. 15,021, 15,034 (Mar. 30, 2007). This rule is

now codified at 7 C.F.R. § 981.442(b).

The new rule required the use of one of several approved methods for

reducing salmonella bacteria in almonds, all involving either
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pasteurization or chemical treatment of nearly all almonds sold. 7 C.F.R.

§ 981.442(b).

C

The current dispute arises primarily because the 2007 rule had the

effect of largely eliminating the domestic raw almond market. The 10

plaintiffs still involved in the case are California almond producers who

grew raw almonds for domestic U.S. consumption. Because the 2007

rule devastated the market for domestic raw almonds, those producers

allege that they lost both their expected profits from the premium price

paid for raw almonds and the return on investments they had made in

production equipment. At the same time, the 2007 rule had no impact on

foreign almond producers, who are not subject to Department of

Agriculture regulation and are still permitted to import raw almonds into

the United States.Three of the 10 producers are also retailers who sell

almonds directly to consumers. These producer-retailers also challenged

separate Department of Agriculture restrictions on how and where they

could sell almonds at retail. Those restrictions date back to 1985. See 50

Fed.Reg. 30,264 (July 25, 1985) (codified at 7 C.F.R. § 981.413).

A group of California almond producers sued in U.S. District Court,

arguing that various aspects of the Secretary's 2007 rule were arbitrary

and capricious under the APA, exceeded statutory authority, and

violated certain APA procedural requirements. The District Court

dismissed plaintiffs' suit. See Koretoff v. Vilsack, 601 F.Supp.2d 238

(D.D.C.2009). It reasoned that the AMAA implicitly precludes

producers from suing to challenge regulations issued under the AMAA.

The Court ruled that the separate claims by the producer-retailers were

not precluded but should be dismissed for failure to exhaust

administrative remedies. See id. at 241–44.

Plaintiffs appeal on both issues. Our review of the legal questions is

de novo. In resolving the question of AMAA preclusion, it bears

mention that the District Court rendered its decision before Arkansas

Dairy Cooperative Association v. U.S. Department of Agriculture, 573

F.3d 815 (D.C.Cir.2009), a recent opinion of this Court that helps chart

our path here.

II

A
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The Administrative Procedure Act establishes a cause of action for

those “suffering legal wrong because of agency action, or adversely

affected or aggrieved by agency action.” 5 U.S.C. § 702; see Abbott

Labs. v. Gardner, 387 U.S. 136, 140, 87 S.Ct. 1507, 18 L.Ed.2d 681

(1967). That statutory right to judicial review does not apply, however,

when “statutes preclude judicial review.” 5 U.S.C. § 701(a)(1). Whether

a statute precludes judicial review of agency action, the Supreme Court

has said, is a question of congressional intent, which is determined from

the statute's “express language,” as well as “from the structure of the

statutory scheme, its objectives, its legislative history, and the nature of

the administrative action involved.” Block v. Community Nutrition Inst.,

467 U.S. 340, 345, 104 S.Ct. 2450, 81 L.Ed.2d 270 (1984); see also

Free Enter. Fund v. Public Co. Accounting Oversight Bd., ––– U.S.

––––, ––––, 130 S.Ct. 3138, 3150, 177 L.Ed.2d 706 (2010); Thunder

Basin Coal Co. v. Reich, 510 U.S. 200, 207, 114 S.Ct. 771, 127 L.Ed.2d

29 (1994).[3] In assessing whether a plaintiff's suit is precluded by

statute, we must determine not only whether “Congress precluded all

judicial review” of the agency action but also whether Congress

“foreclosed review to the class to which the [plaintiff] belong[s].” Block,

467 U.S. at 345–46, 104 S.Ct. 2450 (quoting Barlow v. Collins, 397

U.S. 159, 173, 90 S.Ct. 832, 25 L.Ed.2d 192 (1970) (Brennan, J.,

concurring in result and dissenting)).

B

The Supreme Court and this Court have applied those preclusion

principles in three important cases arising under the Agricultural

Marketing Agreement Act: Stark v. Wickard, 321 U.S. 288, 64 S.Ct.

559, 88 L.Ed. 733 (1944); Block v. Community Nutrition Institute, 467

U.S. 340, 104 S.Ct. 2450, 81 L.Ed.2d 270 (1984); and Arkansas Dairy

Cooperative Association v. U.S. Department of Agriculture, 573 F.3d

815 (D.C.Cir.2009). As we will explain, those cases together indicate

that the AMAA does not preclude producer suits challenging rules and

orders issued under the AMAA.In Stark v. Wickard, the Supreme Court

held that milk producers could sue to challenge a milk marketing order.

321 U.S. 288, 64 S.Ct. 559, 88 L.Ed. 733 (1944). The Court
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acknowledged that the AMAA granted “no direct judicial review” to

producers. Id. at 307–08, 64 S.Ct. 559. The Court noted, however, that

producers had a “financial interest” in aspects of the marketing order. Id.

at 308, 64 S.Ct. 559. And the Court stated that it was “not to be lightly

assumed that the silence of the statute bars from the courts an otherwise

justiciable issue.” Id. at 309, 64 S.Ct. 559.

The Supreme Court decided Stark in 1944—before the 1946 passage

of the Administrative Procedure Act. Pub.L. No. 79–404, 60 Stat. 237

(codified at 5 U.S.C. § 701 et seq.). The timing of the Stark decision

only adds, however, to its precedential force. If anything, the subsequent

enactment of the APA, which created a generic cause of action to

c h a l l e n g e  a g e n c y  a c t i o n ,  f o r t i f i e s  S t a r k ' s

open-the-courthouse-door-to-producers ruling. Indeed, passage of the

APA largely resolved the main concern that had been articulated in

Justice Frankfurter's dissent in Stark—namely, that “creat[ing] a judicial

remedy for producers when the statute gave none is to dislocate the

Congressional scheme of enforcement.” 321 U.S. at 317, 64 S.Ct. 559

(Frankfurter, J., dissenting).

The Supreme Court next addressed AMAA preclusion some 40 years

later in Block v. Community Nutrition Institute. There, the Court held

that the AMAA precludes judicial review of challenges brought by

consumers to marketing orders. Allowing suit by consumers would

mean virtually every American could challenge every agricultural

marketing order. As revealed at oral argument in the Block case, that

hard-to-fathom result was of great concern to the Supreme Court and

informed its assessment of Congress's intent on whether such suits were

precluded by the AMAA. See Tr. of Oral Arg. at 32, Block, 467 U.S.

340, 104 S.Ct. 2450 (raising question whether all of the individual

Justices could sue as consumers of milk). In its opinion addressing

whether consumer suits were precluded, the Block Court explained that

the AMAA “contemplates a cooperative venture among the Secretary,

handlers, and producers.” 467 U.S. at 346, 104 S.Ct. 2450. Consumers,

by contrast, were assigned no active role in the regulatory scheme. Id.

at 346–47, 104 S.Ct. 2450. The Court determined that the “ structure of

this Act indicates that Congress intended only producers and handlers,

and not consumers, to ensure that the statutory objectives would be
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realized.” Id. at 347, 104 S.Ct. 2450. The Court also noted that Congress

had required handlers to exhaust administrative remedies before suing.

Allowing consumers to bring suit without exhausting administrative

remedies “would provide handlers with a convenient device for

evading” that exhaustion requirement by either recruiting a consumer as

a partner in litigation or, in the case of handlers who were also

consumers, suing in their capacity as consumers. Id. at 348, 104 S.Ct.

2450. The Court reasoned that Congress likely would not have intended

to allow such easy circumvention of the exhaustion requirement, and

thus likely did not intend for consumers to be able to challenge

agricultural marketing orders in court.

Importantly, in barring consumer suits, the Block Court expressly

reaffirmed Stark's holding with respect to producer suits. It found that

“preclusion of consumer suits is perfectly consistent” with the Court's

“conclusion concerning producer challenges in Stark v. Wickard.” Id. at

352, 104 S.Ct. 2450. In discussing Stark, the Block Court stated that

“[j]udicial review of the producers' complaint” in Stark was “necessary

to ensure achievement of the Act's most fundamental objectives—to wit,

the protection of the producers of milk and milk products.” Id. The

Block Court echoed then-Judge Scalia's opinion in this Court, in which

he had similarly concluded that consumers could not bring challenges

to agricultural marketing agreements, even though producers could.

Judge Scalia had reasoned that the “direct beneficiaries of milk

marketing orders under the [AMAA] are milk producers. Even before

adoption of the APA, the courts found a congressional intent to permit

them to sue.” Community Nutrition Inst. v. Block, 698 F.2d 1239, 1257

(D.C.Cir.1983) (Scalia, J., concurring in part and dissenting in part).

Notably, in distinguishing Stark, the Block Court largely followed the

approach that the Government had advocated to the Court. The

Government argued that “producers and consumers stand on very

different ground” and have “generally antagonistic” interests. Gov't Br.

at 31, Block, 467 U.S. 340, 104 S.Ct. 2450. The Government added that

“it would be anomalous to conclude that Congress meant to foreclose all

producer challenges to the market order program; indeed, Congress

appears to have contemplated producer suits....” Id. at 31–32. At oral

argument, the Government further stated that “this statute was passed
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expressly for the benefit of producers.” Tr. of Oral Arg. at 12, Block,

467 U.S. 340, 104 S.Ct. 2450. The Government's counsel went so far as

to suggest that barring producer suits might be unconstitutional: “One

other difference, Justice White, between consumers and producers is that

basically the market orders are government-ordered contracts between

handlers and producers; and it would be quite unfair and perhaps even

unconstitutional to say that one party to the contract, the handler, can

sue, but the other party to the contract, whose personal proprietary rights

are affected, can't sue because Congress didn't mention them. The same

thing is not true of consumers.” Id. at 151

As our Court has recently explained, Stark and Block together

indicate that producers can sue to challenge agricultural marketing

orders, but consumers cannot. See Arkansas Dairy, 573 F.3d 815

(D.C.Cir.2009). In Arkansas Dairy, we relied heavily on Stark in

permitting milk producers to bring a challenge to a milk marketing order

promulgated under the AMAA. We distinguished Block, reiterating that

producers “occupy a different status under the AMAA from that of

consumers.” Id. at 823. We said that the Block Court had “contrasted”

the role of consumers in the statutory scheme “with the role of handlers

and producers.” Id. at 822; see also id. at 834 (Griffith, J., dissenting in

part and concurring in judgment in part) (“The majority reads Stark to

require judicial review of all claims by producers.”).

The Government seems to suggest that the statutorily required approval

of two-thirds of producers for a marketing order evinces a congressional

intent to bar all producers' suits. In light of Arkansas Dairy and the

relevant Supreme Court precedents, the Government's intimation is

incorrect. As we explained in Arkansas Dairy, some minority of

producers—by definition, up to one-third of all producers in a

region—could vote against the promulgation of a marketing order but

 Judge Henderson's dissent highlights a sentence in Block where the Court said that1

judicial review would “ordinarily be confined to suits brought by handlers.” Dissenting
Op. at 541, 542 (quoting Block, 467 U.S. at 348, 104 S.Ct. 2450). But in Arkansas Dairy
we analyzed that sentence from Block and explained that, in context, the Court was
simply distinguishing handlers from consumers, and that a contrary reading would
require us to ignore Stark. See Arkansas Dairy, 573 F.3d at 823–24.
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nonetheless would be unable to prevent the Secretary from promulgating

the order. We therefore rejected the argument that the opportunity to

participate precludes suit. In so ruling, we quoted Stark, which had

stated: “a mere hearing or opportunity to vote cannot protect minority

producers against unlawful exactions which might be voted upon them

by majorities.” Id. at 825 (majority opinion) (quoting Stark, 321 U.S. at

307, 64 S.Ct. 559). We added that Stark “evidences a focus on ensuring

a judicial forum for producers who allege they are harmed by an illegal

order, regardless of their right to vote on that order.” Id. at 826 n. 5

(emphasis added).2

To the extent legislative history is relevant here, the legislative

debates during passage of the AMAA's precursor also support our

analysis in Arkansas Dairy. Representative Andresen of Minnesota, a

member of the House Committee on Agriculture, pointed to judicial

review as the remedy for the vindication of minority producer interests:

“Mr. DONDERO. The point I make is whether or not the minority in

that kind of a case would have any voice of protest in order to get them

from under the agreement in which they did not care to join. Mr.

ANDRESEN. Personally I think they would have the best kind of a day

in court if they came before the court and presented their side of the

question.” 79 CONG. REC. 9479 (1935).

It also bears mention that the two-thirds of producers needed for

approval of almond orders may be measured either by number of

producers or by volume of almonds sold. 7 U.S.C. § 608c(9)(B)(i)-(ii).

It is thus easy to envision a scenario in which a few large almond

producers approve a marketing order that disadvantages a relatively

large group of small almond producers, either to run the latter out of

business or simply because the two groups have divergent interests. That

example further illustrates why Congress's decision to require approval

 We note that the Government's suggestion here is contrary to its argument to the2

Supreme Court in Block. In explaining why producer suits were allowed, the
Government there stated that “[n]ot every producer is always going to be happy,”
acknowledging that this group would include “[a]ny one of the third who didn't vote for
it.” Tr. of Oral Arg. at 13, Block, 467 U.S. 340, 104 S.Ct. 2450.
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of two-thirds of producers does not indicate a congressional intent to bar

all producers' suits.3

In sum, the precedents of the Supreme Court and this Court indicate

that the AMAA does not preclude producer suits challenging rules and

orders issued under the AMAA. As we also noted in Arkansas Dairy,

moreover, our Court is not alone in reading Stark and Block to allow

producers—but not consumers—to challenge such agency actions. Three

of the four other circuits to consider the question have reached the same

conclusion, finding that adopting the Government's “radical

interpretation” of Block as precluding producers' suits “would effectively

undermine the presumption in favor of judicial review that the Supreme

Court has consistently reaffirmed.” Farmers Union Milk Marketing

Coop. v. Yeutter, 930 F.2d 466, 474 (6th Cir.1991) (Boggs, J.); see also

Alto Dairy v. Veneman, 336 F.3d 560, 567–69 (7th Cir.2003); Minn.

Milk Producers Ass'n v. Madigan, 956 F.2d 816, 817–18 (8th Cir.1992).

Only the Ninth Circuit has reached a different conclusion, in a decision

rendered 25 years ago over the disagreement of Judge Wiggins. See

Pescosolido v. Block, 765 F.2d 827, 831–32 (9th Cir.1985).

C

The Government tries to get around the precedents by contending

that Stark, Block, and Arkansas Dairy dealt with milk, rather than

almonds, and that the almond industry raises different issues.The

Government's attempted distinction of the precedents goes as follows:

In the almond industry, unlike in the milk industry, handlers' interests

are identical to producers' interests. Therefore, according to the

 In this case, moreover, producers did not vote on promulgation of 7 C.F.R. §3

981.442(b)'s salmonella rule. Rather, that regulation was promulgated pursuant to the
authority of the California Almond Board—with the approval of the Secretary—to
establish “such minimum quality and inspection requirements ... as will contribute to
orderly marketing or be in the public interest” and to “establish rules and regulations
necessary and incidental.” 7 C.F.R. § 981.42(b); see Almonds Grown in California;
Outgoing Quality Control Requirements and Request for Approval of New Information
Collection, 71 Fed.Reg. 70,683, 70,687 (proposed Dec. 6, 2006). Because such rules are
not amendments to the Order, no producer referendum was held before promulgation of
the salmonella rule.
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Government, almond handlers—who possess a statutory right to judicial

review under the AMAA—can adequately represent the interests of

almond producers in court.

The Government's argument finds no support in precedent and is

flawed at a very basic conceptual level. The usual rule of administrative

law is that an aggrieved party can sue to challenge agency action

regardless of whether there might be some other aggrieved party who

might raise the same challenge or seek the same relief. The

Government's argument—handlers can sue and that's good enough for

producers—is thus inconsistent with bedrock tenets of administrative

law. We find no indication that Congress intended to depart from those

principles when enacting the AMAA. See Stark, 321 U.S. at 308–10, 64

S.Ct. 559. It would be especially odd to rely on this kind of virtual or

vicarious representation to bar producers from suing given that

producers are the primary intended beneficiaries of the AMAA—a point

noted by the Supreme Court in Block, 467 U.S. at 352, 104 S.Ct. 2450

(“[j]udicial review of the producers' complaint [in Stark ] was therefore

necessary to ensure achievement of the Act's most fundamental

objectives—to wit, the protection of the producers of milk and milk

products.”). This conclusion finds additional support in intervention

cases, where we have stated that intervenors are not sufficiently

protected by a mere congruence of interests with a party litigant. See

Fund for Animals, Inc. v. Norton, 322 F.3d 728, 737 (D.C.Cir.2003). We

see no reason for a different result here.

In any event, the Government's argument is also flawed on the facts.

The Government makes too much of the distinction between the almond

and milk industries. Even a cursory examination of the Almond

Marketing Order shows how the interests of almond producers and

handlers can diverge. The Almond Order requires, for example, that

handlers maintain a certain quantity of almonds on hand as “reserves”

at all times. See 7 C.F.R. §§ 981.46, 981.50. The required quantity is

determined by regulation. Id. § 981.49(e). Almond producers and

almond handlers may have different preferences: Almond handlers may

prefer a smaller reserve, to avoid the cost of purchasing reserve almonds,

whereas almond producers might prefer a larger reserve in order to

guarantee larger mandatory sales. Similarly, the Almond Marketing
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Order permits regulation of handlers' labeling of almond containers. Id.

§ 981.43. Handlers may disfavor such restrictions as imposing additional

burdens upon them. Producers, however, might be inclined to support

such regulation in some circumstances: Precise, accurate labeling might

encourage repeat orders by customers. The Almond Order also imposes

quality control regulations on handlers. Id. § 981.42. As with labeling,

it is easy to see how handlers might chafe under such regulations, while

producers might appreciate any refinement of the final product sold that

did not come at their direct expense.

True, there will be some cases where the interests of almond

producers and almond handlers overlap. But in others, they won't. And

the Government has provided us with no workable way to determine

when interests diverge in such a manner as to draw the line in precluding

suit. The Government's theory—almond producers sometimes can sue

and sometimes cannot—would produce a chaotic case-by-case

determination of whether producers' and handlers' interests are aligned.

This is a recipe for endless satellite litigation. We declined to embark on

such an endeavor in Arkansas Dairy, and we must do so again here.

III

Three of the 10 plaintiffs still involved in this case not only produce

almonds, but also sell them directly to consumers. These

producer-retailer plaintiffs argue that the AMAA does not authorize the

Secretary of Agriculture to regulate retail sales. The statute and

regulation together require these plaintiffs to exhaust their administrative

remedies before bringing their claims to court. That is because the

statute requires handlers to exhaust, and the regulations in turn define

these producer-retailers as handlers because of where and how they sell

almonds.  Plaintiffs retort that the regulation classifying them as

handlers—and triggering the exhaustion requirement—is inconsistent

with the AMAA. In other words, plaintiffs argue that the regulation

improperly requires them to exhaust administrative remedies. But this

broad-based challenge to the agency's exhaustion requirement is itself

an argument that must be raised first to the agency. Cf. Myers v.

Bethlehem Shipbuilding Corp., 303 U.S. 41, 49–51, 58 S.Ct. 459, 82
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L.Ed. 638 (1938) (party may not challenge agency's jurisdiction over it

without exhausting administrative remedies); Greater Detroit Res.

Recovery Auth. v. EPA, 916 F.2d 317, 323 (6th Cir.1990) (exceptions to

the exhaustion doctrine may not be “automatically invoked whenever a

challenge to the scope of an agency's authority is raised”) (quoting

Shawnee Coal Co. v. Andrus, 661 F.2d 1083, 1093 (6th Cir.1981));

Deltona Corp. v. Alexander, 682 F.2d 888, 893 (11th Cir.1982) (“the

agency ordinarily should be given the first opportunity to consider a

challenge to its jurisdiction”).

We therefore agree with the District Court's conclusion dismissing

the claims of the three producer-retailer plaintiffs for failure to exhaust

their administrative remedies with respect to their challenge to the

Department's retail restrictions.

* * *

We reverse the judgment of the District Court with respect to the suit

of the ten producers. Their claims can go forward. We affirm the District

Court's judgment dismissing the claims of the three producer-retailers;

those claims must be raised first to the Department of Agriculture.

So ordered.

KAREN LECRAFT HENDERSON, Circuit Judge, dissenting in part:

The Agricultural Marketing Agreement Act (Act or AMAA), 7

U.S.C. §§ 601 et seq., authorizes the United States Secretary of

Agriculture (Secretary) to issue and amend agricultural marketing orders

applicable to handlers of various agricultural commodities, including

almonds. Id. § 608c(1)-(2). The Act expressly requires the Secretary to

submit a proposed order for approval by the handlers and the

producers—with the producers, but not the handlers, wielding veto

power should two-thirds of them (by number or volume produced) fail

to approve. Id. § 608c(8)-(9). While lacking a veto, the handlers can

challenge a marketing order before the Secretary and then in district

court. Id. § 608c(15). The Act provides no express right of review to any

other party. In light of “this complex and delicate administrative

scheme,” the United States Supreme Court “think[s] it clear that

Congress intended that judicial review of market orders issued under the
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Act ordinarily be confined to suits brought by handlers in accordance

with 7 U.S.C. § 608c(15).” Block v. Cmty. Nutrition Inst., 467 U.S. 340,

348, 104 S.Ct. 2450, 81 L.Ed.2d 270 (1984)—with the single exception

that a milk producer may challenge in court an order that infringes its

statutory right under the Act to receive the guaranteed minimum milk

price set by the Secretary, see Stark v. Wickard, 321 U.S. 288, 64 S.Ct.

559, 88 L.Ed. 733 (1944). Nonetheless, the majority maintains that as a

matter of course “producers” as well “can sue to challenge agricultural

marketing orders,” Maj. Op. at 538, including the appellant almond

producers. I throw my lot in with the Supreme Court. Almonds do not

belong on the same shelf with milk.As the district court observed, Stark

carved out a “a narrow exception” to the general rule, noted in Block,

that ordinarily only handlers (and not producers) may seek review of a

marketing order. Koretoff v. Vilsack, 601 F.Supp.2d 238, 244

(D.D.C.2009) (citing Stark, supra ). In Stark, the Supreme Court

permitted a  class of milk producers to challenge a marketing order that

required the “settlement fund” administrator to deduct from the fund's

pooled payments a fee to be paid to milk producer co-operatives. The

effect of the deduction was to reduce the minimum “blend” price paid

to the milk producers from the fund.  The Court concluded that,1

although there was “no direct judicial review granted by [the Act] for

the[ ] proceedings,” the “authority for a judicial examination of the

validity of the Secretary's action is found in the existence of courts and

the intent of Congress as deduced from the statutes and precedents.” 321

U.S. at 307–08, 64 S.Ct. 559. In particular, the Court determined that

“[t]he statute and Order create a right in the producer to avail himself of

the protection of a minimum price afforded by Governmental action”—a

right “mandatory in character and obviously capable of judicial

enforcement.” 321 U.S. at 303, 64 S.Ct. 559 (emphasis added). Noting

 Under the milk marketing regime, the Secretary fixes different minimum raw milk1

prices depending on the end-use to which a handler puts it (e.g., fluid milk, cream, ice
cream). The payments are pooled in a settlement fund and, after certain administrative
expenses are deducted, an average “blend price” is calculated which is the price each
producer actually receives. See Edaleen Dairy, LLC v. Johanns, 467 F.3d 778, 779–80
(D.C.Cir.2006). Thus, any deduction from the fund (such as the co-operative payment
in Stark ) reduces the price each producer is paid.
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that “the challenged deduction reduces pro tanto the amount actually

received by the producers for their milk,” id. at 302, 64 S.Ct. 559, the

Court explained that “[i]t is because every dollar of deduction comes

from the producer that he may challenge the use of the fund,” id. at 308,

64 S.Ct. 559.2

In Block, as noted supra, the Court made clear that judicial review is

“ordinarily ... confined to suits brought by handlers in accordance with

7 U.S.C. § 608c(15).” Block, 467 U.S. at 348, 104 S.Ct. 2450. The Court

acknowledged that under Stark, “dairy producers could challenge

certain administrative actions even though the Act did not expressly

provide them a right to judicial review” but explained that the

challenged deductions in Stark “ ‘reduce[d] pro tanto the amount

actually received by the producers for their milk,’ ” thereby giving the

producers “standing to object to the administration of the settlement

fund.” Id. at 351, 104 S.Ct. 2450 (quoting Stark, 321 U.S. at 302, 64

S.Ct. 559) (emphasis added) (alteration in Block ). “Though the

producers' standing could not by itself ensure judicial review of the

Secretary's action at their behest, the statutory scheme as a whole, the

[Stark ] Court concluded, implicitly authorized producers' suits

concerning settlement fund administration.” Id. (emphasis added)

(internal citation omitted). The Block court noted that in Stark the

handlers “ ‘[could not] question the use of the fund, because handlers

had no financial interest in the fund or its use’ ” and so, unless the

producers were granted judicial review, there was “ ‘no forum’ in which

this aspect of the Secretary's actions could or would be challenged.” Id.

at 351–52, 104 S.Ct. 2450 (quoting Stark, 321 U.S. at 309, 64 S.Ct. 559)

 The Court indicated that the availability of review for marketing orders is limited:2

It is suggested that such a ruling puts the agency at the mercy of objectors, since any
provisions of the Order may be attacked as unauthorized by each producer. To this
objection there are adequate answers. The terms of the Order are largely matters of
administrative discretion as to which there is no justiciable right or are clearly
authorized by a valid act. United States v. Rock Royal Co-op., 307 U.S. 533 [59 S.Ct.
993, 83 L.Ed. 1446 (1939) ]. Technical details of the milk business are left to the
Secretary and his aides. 321 U.S. at 310, 64 S.Ct. 559.
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(alteration added) (internal citation omitted).3

In this Circuit's decisions permitting producers to challenge a

marketing order, the injury to the producers was, as in Stark, an

impairment of their statutory right to full payment, through the

settlement fund, of the minimum price fixed by the Secretary for milk

products. In Blair v. Freeman, 370 F.2d 229 (D.C.Cir.1966), we

entertained a challenge to a price deduction in the form of a travel

distance variable based on the location of the milk producer's farm. We

there concluded the appellant dairy producers had “standing to present

their claim that the nearby differential provision exceeded the statutory

power of the Secretary.” Id. at 234. We explained: “Since this

differential is payable out of the equalization pool, the deduction reduces

pro tanto the amount actually received by producers for their milk. The

appellants thus have standing to invoke the protection of equity to insure

that their statutory right to minimum price protection is not being

improperly diminished.” Id. n. 15 (citing Stark, 321 U.S. at 290,

302–310, 64 S.Ct. 559).

Most recently, in Arkansas Dairy Cooperative Ass'n v. United States

Department of Agriculture, 573 F.3d 815 (D.C.Cir.2009), the court

again permitted milk producers to challenge reductions to the minimum

price they received for milk. In Arkansas Dairy, the milk producers

challenged the Secretary's interim rule that increased the “make

allowance”—an amount which is intended to represent the costs to the

handlers of making the end dairy products from raw milk and which is

deducted from the end-use price before the blend price is computed.

Relying primarily on Stark, the court held the milk producers could

“bring suit under the APA to challenge the Interim Rule, which directly

affect[ed] their blend prices through increased make allowances, even

though the milk marketing orders w[ould] not directly affect the

 The majority asserts that considering whether the producers' and the handlers'3

interests coincide in a particular case “would produce a chaotic case-by-case
determination.” Maj. Op. at 540. But case-by-case determinations are the hallmark of
administrative and judicial adjudications and the Supreme Court advocated just such an
inquiry in Block. In this case the interests of untreated almond producers and of
untreated almond handlers—both of whom will lose the profits they would otherwise
earn from the sale of raw almonds—are indeed aligned.
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producer settlement fund.” 573 F.3d at 827. We explained: “The

producers are aggrieved, within the meaning of the APA, by the alleged

diminution of their personal rights secured under the AMAA, the

Interim Rule they challenge constitutes final agency action, and they

seek non-monetary injunctive relief.” Id. (citing 5 U.S.C. §§ 702, 704).

The case paralleled Stark and Blair, the majority wrote, because the

challenged rule “deduct [ed] funds from the value of milk before

calculating the blend price guaranteed to producers, thus reducing,

‘dollar for dollar,’ the minimum price producers are guaranteed for their

milk products.” Id. at 825.4

This case is nothing like Stark or its progeny. The commodity at

issue here is not milk—as in Stark, Blair and Arkansas Dairy—but

almonds. And the Act confers no statutory right on a producer to receive

any payment for its almonds; nor does it empower the Secretary to fix

their price, as it does for milk. The Act expressly authorizes the

Secretary to regulate milk prices alone. See Pescosolido v. Block, 765

F.2d 827, 830 (9th Cir.1985) (“Unlike the fixed minimum prices which

must be established for milk ..., see 7 U.S.C. § 608c(5)(A), the Secretary

is not empowered to fix prices for any other commodities covered by the

 It was on this basis, in part, that Arkansas Dairy distinguished our earlier decision4

in Benson v. Schofield, 236 F.2d 719 (D.C.Cir.1956), in which the court did find
precluded a suit by Massachusetts dairy producers challenging a proposed order
expanding the “Greater Boston Marketing Area” to subject milk from additional towns
to its minimum prices. Arkansas Dairy points out that “in Benson the court was not
addressing a diminution of producers' statutorily-guaranteed blend prices, as in Stark,
Blair, and the instant case, but rather an order that increased the boundaries of a
marketing area to cover a greater number of handlers, an action the court held did not
infringe any statutory right possessed by the producers because only handlers were
affected.” 573 F.3d at 827 (citing Benson, 236 F.2d at 723). The Benson court in turn
had distinguished Stark on a similar ground:
[A]ppellees claim standing to vindicate a “legal wrong” because of language to be found
in Stark v. Wickard. But there the Court pointed out: “It is because every dollar of
deduction comes from the producer that he may challenge the use of the fund. The
petitioners' complaint is not that their blended price is too low, but that the blended price
has been reduced by a misapplication of money deducted from the producers' minimum
price.” We still come back to the proposition, as the Stark case points out, that absent
“justiciable individual rights,” (italics ours) the detriment complained of is damnum
absque injuria. 236 F.2d at 723.
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Act. Instead, he may only employ market controls, see id. § 608c (6), in

an effort to ‘effectuate the declared policy of’ the Act” (quoting 7 U.S.C.

§ 608c(4))) (emphasis in original). Milk is sui generis in this respect as

in so many others.  As Block observed, in Stark, “[j]udicial review of the5

producers' complaint was ... necessary to ensure achievement of the

Act's most fundamental objectives—to wit, the protection of the

producers of milk and milk products.” 467 U.S. at 351, 104 S.Ct. 2450

(emphasis added). Protecting the market for raw almonds—by the

appellants' own admission a “niche” market (albeit a “lucrative” one),

Appellants' Br. 10—presents no such compelling necessity.6

For the foregoing reasons, I respectfully dissent.7

__________

MARVIN HORNE, Et Al. v. USDA.

No. 09-15071.

Filed Sept. 17, 2010.

[Cite as:  2010 WL 3679553].

AMAA – Raisins – Lack  of notice – Untimely appeal – Reasonably calculated
notice sufficient.  

The court allowed that the JO was within his authority to not receive the untimely appeal
but that the JO’s discretion to allow the appeal would also have been within his authority
such that it would have allowed  the legal challenge that the statute intended to provide.
 

United States Court of Appeals,

 Milk is far more extensively regulated under the Act than the other covered5

commodities. Compare 7 U.S.C. § 608c(5) with id. § 608c(6).

 All of the extra-Circuit cases the majority cites to support its position involved6

milk prices. See Maj. Op. at 539 (citing Farmers Union Milk Marketing Coop. v.
Yeutter, 930 F.2d 466, 474 (6th Cir.1991); Alto Dairy v. Veneman, 336 F.3d 560,
567–69 (7th Cir.2003); Minn. Milk Producers Ass'n v. Madigan, 956 F.2d 816, 817–18
(8th Cir.1992)). The only extra-Circuit case the majority cites as contra involved navel
oranges. See id. (citing Pescosolido, 765 F.2d at 831–32.)

 I concur in the majority's affirmance of the district court's dismissal of the three7

producer-retailers' claims for failure to exhaust administrative remedies.
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Ninth Circuit.

Before B. FLETCHER and CLIFTON, Circuit Judges, and ANELLO,

District Judge. (The Honorable Michael M. Anello, United States

District Judge for the Southern District of California, sitting by

designation.)

MEMORANDUM*

*This disposition is not appropriate for publication and may not be cited to or by the
courts of this circuit except as provided by 9th Cir. R. 36-3.

1  Plaintiffs appeal the district court’s dismissal of their complaint,

which appealed the dismissal of an administrative petition they had filed

before the Secretary of Agriculture pursuant to 7 U.S.C. § 608c(15)(A). 

Defendant, the United States Department of Agriculture (“USDA”),

argues that this appeal is moot in light of the decision of the district

court in Horne v. United States Department of Agriculture, No.

CV-F-08-1549, 2009 U.S. Dist. LEXIS 115464 (E.D.Cal. Dec. 11,

2009), currently on appeal to this court.  The practical effect of the

dismissal by the judicial officer (“JO”) of the 15(A) petition deprived

Plaintiffs of the opportunity to challenge the constitutionality of the

Raisin Marketing Order (“RMO”) and denied them immunity for

violations that occurred while the petition was pending.  Accordingly,

this appeal is not moot.

In dismissing Plaintiffs’ complaint, the district court held that it

lacked subject matter jurisdiction because Plaintiffs failed to file the

action within twenty days of the entry of the judicial officer’s decision

dismissing the petition, as required by 7 U.S.C. § 608c(15)(B).  We

review dismissals for lack of subject matter jurisdiction de novo. 

Rhoades v. Avon Prods., Inc., 504 F.3d 1151, 1156 (9th Cir.2007).

2.  Plaintiffs failed to file their complaint within 20 days after the

hearing clerk entered the JO’s decision, thus their complaint was

untimely.  Plaintiffs argue that the district court should have created an

exception because the USDA failed to provide Plaintiffs with notice of

the JO’s decision until after the statutory period lapsed, depriving

Plaintiffs of due process.  It is well established that the Due Process
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Clause merely requires notice that is “reasonably calculated” to apprise

interested parties of a ruling or action and does not require actual notice

in every case.  Jones v. Flowers, 547 U.S. 220, 225, 126 S.Ct. 1708, 164

L.Ed.2d 415 (2006).  Notice here was sent by certified mail, which we

have held is usually sufficient, see id., and Plaintiffs do not dispute that

they typically receive adequate notice through certified mail. 

Accordingly, the district court did not err in concluding that Plaintiffs’

complaint was untimely.

3.  Plaintiffs alternatively argue that the Administrative Procedure Act

(“APA”) provides an independent basis for the district court’s subject

matter jurisdiction.  See 5 U.S.C. § 702.  However, the APA cannot

serve as an independent basis for subject matter jurisdiction because it

merely “prescribes standards for judicial review of an agency action,

once jurisdiction is otherwise established.”  Gallo Cattle Co. v. U.S.

Dep’t of Agriculture, 159 F.3d 1194, 1198 (9th Cir.1998); see also

Califano v. Sanders, 430 U.S. 99, 105-07, 97 S.Ct. 980, 51 L.Ed.2d 192

(1977).  Accordingly, the district court did not have an independent

basis for subject matter jurisdiction under the APA.

Finally, Plaintiffs argue that because they are not “handlers,” they are

not required to proceed under 7 U.S.C. § 608c(15) and can therefore

mount a direct challenge to the RMO in a district court without having

to comply with the 20-day time period in the statute.  A similar

argument was rejected by the Supreme Court in Block v. Community

Nutrition Institute, 467 U.S. 340, 348, 104 S.Ct. 2450, 81 L.Ed.2d 270

(1984), and we do not find that Plaintiffs are entitled to claim the limited

exception set forth in Stark v. Wickard, 321 U.S. 288, 64 S.Ct. 559, 88

L.Ed. 733 (1944).  Thus, the district court did not err in finding that

Plaintiffs could not mount a direct challenge to the RMO in the district

court.

We recognize that the application of this law to the unique

circumstances of this case produces an unfortunate result.  It is

undisputed that Plaintiffs did not receive actual notice of the JO’s

decision until after the time for filing a complaint in district court had

expired.  The USDA has known all along that Plaintiffs did not in fact

receive timely notice of the JO’s decision; the envelope originally sent
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to Plaintiffs’ attorney was returned to the USDA, in shredded condition. 

Yet despite the obvious unfairness of the result, the USDA has declined

to do anything to fix the problem. Instead, it has insisted that the court

lacks jurisdiction because the notice was properly mailed, even though

it was not received, and because Plaintiffs did not file a complaint in

district court within twenty days of a decision that they did not know

about.

Unfortunately, in response to our explicit inquiry, the USDA has

taken the position that it lacks discretion to remedy the problem, for

instance by reissuing the JO’s decision or by extending the time for

Plaintiffs to file a motion to the USDA for reconsideration of that

decision. That position seems dubious.  See, e.g., 7 C.F.R. § 900.69(b)

(the “time for the filing of any documents or papers ... may be extended

... upon the request of a party ... by the Secretary at any ... time if, in the

judgment of the Secretary ... there is good reason for the extension.”). 

Nor do we see who would or could object if the USDA recognized that

actual notice failed here and exercised its discretion in such a way as to

let Plaintiffs bring the legal challenge the statute intends to provide.  But

that is the province of the Department and not this court.  Similarly, it

is the province of Congress, and not this court, to make changes to this

law to avoid similar outcomes in the future.

AFFIRMED.

____________
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PROCEDURAL HISTORY

On March 11, 2010, American Dried Fruit Co. instituted this

proceeding by filing a Petition.   American Dried Fruit Co. instituted the1

proceeding under the Agricultural Marketing Agreement Act of 1937,

as amended [hereinafter the AMAA], and the federal marketing order

regulating the handling of “Raisins Produced From Grapes Grown In

California” (7 C.F.R. pt. 989) [hereinafter the Raisin Order].  The “Rules

of Practice Governing Proceedings on Petitions To Modify or To Be

Exempted From Marketing Orders” (7 C.F.R. §§ 900.50-.71)

[hereinafter the Rules of Practice] apply to petitions filed under 7 U.S.C.

§ 608c(15)(A).
American Dried Fruit Co. contends USDA’s interpretation of the

Raisin Order as requiring that only a handler may apply for, and obtain,

inspection and certification of raisins pursuant to 7 C.F.R. §§

989.58(d)(1) and 989.59(d), is unlawful (Pet. ¶¶ 4-6). American Dried

Fruit Co. requests that the Secretary of Agriculture:  (1) direct the

American Dried Fruit Co. entitles its petition “Petition Challenging USDA’s1

Unlawful Interpretation and Application of Marketing Order Provisions and
Regulations; Petition to Enforce and/or Modify Raisin Marketing Order; and Petition to
Allow Handler’s [sic] to Cause Inspection and Certification by Compelling Other
Interested Parties to Apply and Pay for Marketing Order Inspection Services”
[hereinafter Petition].
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United States Department of Agriculture [hereinafter USDA] to perform

raisin inspection and certification for any financially interested party that

a raisin handler compels to apply for inspection and certification in

satisfaction of the requirements in 7 C.F.R. §§ 989.58(d)(1) and

989.59(d); (2) declare that American Dried Fruit Co. may cause

inspection and certification in accordance with 7 C.F.R. §§ 989.58(d)(1)

and 989.59(d) by compelling other financially interested parties to apply

to, and pay, USDA for inspection and certification; and (3) modify the

Raisin Order to define the term “cause an inspection and obtain a

certificate” as used in 7 C.F.R. §§ 989.58(d)(1) and 989.59(d) to include

circumstances in which a raisin handler compels another financially

interested party to apply to USDA for inspection and certification (Pet.

¶ 18).
On April 14, 2010, the Administrator, Agricultural Marketing

Service, USDA [hereinafter the Administrator], filed a Motion to

Dismiss Petition seeking dismissal of the Petition on the grounds that: 

(1) American Dried Fruit Co. is not a proper petitioner; (2) the Petition

does not contain all of the information required by 7 C.F.R. § 900.52(b)

to be contained in a petition; and (3) the issues raised by American

Dried Fruit Co. have previously been adjudicated and rejected.  On

May 17, 2010, American Dried Fruit Co. filed Petitioner’s Opposition

to Respondent’s Motion to Dismiss stating the Administrator’s Motion

to Dismiss Petition should be denied and the Petition should be decided

on its merits.
On May 27, 2010, Chief Administrative Law Judge Peter M.

Davenport [hereinafter the Chief ALJ] granted the Administrator’s

Motion to Dismiss Petition on the ground that the Petition fails to state

a claim upon which relief might be granted because the issues raised by

American Dried Fruit Co. have previously been adjudicated and found

without merit (Chief ALJ’s Opinion and Order at 6).
On June 25, 2010, American Dried Fruit Co. appealed the Chief

ALJ’s Opinion and Order to, and requested oral argument before, the

Judicial Officer.   On August 13, 2010, the Administrator filed2

American Dried Fruit Co. entitles its appeal petition “Petitioner’s Appeal Petition2

to Decision and Order and Brief in Support Thereof and Petitioner’s Request for Oral
(continued...)
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Respondent’s Response to Appeal Petition.  On August 16, 2010, the

Hearing Clerk transmitted the record to the Judicial Officer for

consideration and decision.
Based upon a careful consideration of the record, I affirm the Chief

ALJ’s Opinion and Order dismissing American Dried Fruit Co.’s

Petition.

DECISION

American Dried Fruit Co.’s Request for Oral Argument

American Dried Fruit Co.’s request for oral argument, which the

Judicial Officer may grant, refuse, or limit,  is refused because the issues3

have been fully briefed by the parties and oral argument would serve no

useful purpose.

American Dried Fruit Co.’s Appeal Petition

American Dried Fruit Co. instituted the instant proceeding pursuant

to 7 U.S.C. § 608c(15)(A) which provides that a handler subject to an

order may file a written petition with the Secretary of Agriculture stating

that the order, any provision of the order, or any obligation imposed in

connection with the order is not in accordance with law and requesting

modification of the order or exemption from the order.  American Dried

Fruit Co. contends USDA’s interpretation of the Raisin Order as

requiring that only a handler may apply for, and obtain, inspection and

certification of raisins pursuant to 7 C.F.R. §§ 989.58(d)(1) and

989.59(d), is unlawful (Pet. ¶¶ 4-6).  American Dried Fruit Co. requests

that I declare USDA’s interpretation of 7 C.F.R. §§ 989.58(d)(1) and

989.59(d) unlawful and direct USDA to perform inspection and

certification under 7 C.F.R. §§ 989.58(d)(1) and 989.59(d) for any

financially interested party that a raisin handler compels to apply for

inspection and certification (Pet. ¶ 18).
The Raisin Order provides that each handler shall cause inspection

(...continued)2

Argument” [hereinafter Appeal Petition].

7 C.F.R. § 900.65(b)(1).3
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and certification of raisins, as follows:

§ 989.58  Natural condition raisins.

. . . .
(d)  Inspection and certification.  (1)  Each handler shall cause

an inspection and certification to be made of all natural condition

raisins acquired or received by him. . . .  The handler shall be

reimbursed by the committee for inspection costs incurred by him

and applicable to pool tonnage held for the account of the

committee.  Except as otherwise provided in this section, prior to

blending raisins, acquiring raisins, storing raisins, reconditioning

raisins, or acquiring raisins which have been reconditioned, each

handler shall obtain an inspection certification showing whether

or not the raisins meet the applicable grade and condition

standards[.]. . .  The handler shall submit or cause to be submitted

to the committee a copy of such certification, together with such

other documents or records as the committee may require.  Such

certification shall be issued by inspectors of the Processed

Products Standardization and Inspection Branch of the U.S.

Department of Agriculture, unless the committee determines, and

the Secretary concurs in such determination, that inspection by

another agency would improve the administration of this

amended subpart.  The committee may require that raisins held on

memorandum receipt be reinspected and certified as a condition

for their acquisition by a handler.
. . . .

§ 989.59  Regulation of the handling of raisins subsequent to

their acquisition by handlers.

. . . .
(d)  Inspection and certification.  Unless otherwise provided

in this section, each handler shall, at his own expense, before

shipping or otherwise making final disposition of raisins, cause

an[] inspection to be made of such raisins to determine whether

they meet the then applicable minimum grade and condition

standards for natural condition raisins or the then applicable

minimum grade standards for packed raisins.  Such handler shall
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obtain a certificate that such raisins meet the aforementioned

applicable minimum standards and shall submit or cause to be

submitted to the committee a copy of such certificate together

with such other documents or records as the committee may

require.  The certificate shall be issued by the Processed Products

Standardization and Inspection Branch of the United States

Department of Agriculture, unless the committee determines, and

the Secretary concurs in such determination, that inspection by

another agency will improve the administration of this amended

subpart.  Any certificate issued pursuant to this paragraph shall be

valid only for such period of time as the committee may specify,

with the approval of the Secretary, in appropriate rules and

regulations.

7 C.F.R. §§ 989.58(d)(1), .59(d).

The Chief ALJ, citing four decisions,  rejected American Dried Fruit4

Co.’s Petition on the ground that it failed to state a claim on which relief

could be granted, as the issues raised by American Dried Fruit Co. had

previously been adjudicated and found without merit (Chief ALJ’s

Opinion and Order at 6).  American Dried Fruit Co. contends the four

decisions relied upon by the Chief ALJ are inapposite and the issues

raised by American Dried Fruit Co. in the Petition have never been

adjudicated (Appeal Pet. at first through fifth unnumbered pages).
In Lion Bros. v. U.S. Dep’t of Agric., No. CV-F-05-0292 REC-SMS,

2005 WL 2089809 (E.D. Cal. Aug. 29, 2005), the Court specifically

rejected the position advanced by American Dried Fruit Co., as follows:

Lion argues that the sole issue before the court is a legal one: 

can “Lion Bros., a producer of raisins [ ] governed by the Raisin

Marketing Order receive and pay for the same inspection that a

handler, also regulated by the same Marketing Order, can receive

Lion Raisins, Inc. v. U.S. Dep’t of Agric., No. 1:05-CV-00640 OWW-SMS,4

2008 WL 2762176 (E.D. Cal. July 14, 2008); Lion Raisins, Inc. v. U.S. Dep’t of Agric.,
No. 1:05-CV-00640 OWW-SMS, 2008 WL 783337 (E.D. Cal. Mar. 20, 2008); Lion
Bros. v. U.S. Dep’t of Agric., No. CV-F-05-0292 REC-SMS, 2005 WL 2089809 (E.D.
Cal. Aug. 29, 2005); In re Lion Raisins, Inc., 64 Agric. Dec. 27 (2005).
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and pay for under the grade and condition requirements of the

Marketing Order.”  Pl.’s Opp’n at 7.  In other words, Lion argues

that because it is entitled to inspections under the Raisin

Marketing Order it was wrongful for the RAC to refuse to

perform the requested inspection.

A.  Lion Is Not Entitled to Inspections Under the Order

The Raisin Marketing Order is specific; it states that “Each

handler, shall cause an inspection to be made. . . .”  7 C.F.R. §

989.58(d) (emphasis added).  It is undisputed that Lion is a

producer and not a handler of raisins.  Lion has cited no language

in the Raisin Marketing Order under which it could be arguable

that a producer such as Lion is required to procure inspections

under the Order in the same manner and at the same rate as

handlers.  Nor is there any language in the Raisin Marketing

Order that could be said to entitle a producer to receive

inspections pursuant to the Order.  This is precisely what

Mr. Worthley communicated to Lion in October of 2004.  Compl.

Ex. B.  Because Lion was not required or entitled to receive

inspections under the Order, there can be no argument that such

an inspection was wrongfully denied.

Lion Bros. v. U.S. Dep’t of Agric., No. CV-F-05-0292 REC-SMS, slip

op. at 8-9, 2005 WL 2089809, at *4 (E.D. Cal. Aug. 29, 2005).

In In re Lion Raisins, Inc., 64 Agric. Dec. 27 (2005), Lion Raisins,

Inc., challenged USDA’s construction of 7 C.F.R. §§ 989.58(d)(1) and

989.59(d); however, I did not reach the merits of Lion Raisins, Inc.’s

petition.  Instead, I dismissed the petition because the petition did not

comply with the requirements in 7 C.F.R. § 900.52(b) and on res

judicata grounds.  On review, the Court denied Lion Raisins, Inc.’s

cross-motion for summary judgment stating:

Lion’s cross-motion for summary judgment, requests the

Court issue an order relieving it from obligations imposed under

the Raisin Marketing Order, specifically that [Lion]:
(1) can comply with the incoming and outgoing

inspection obligations of the Raisin Marketing Order by
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“causing” its grower (for incoming) and customer (for

outgoing) to apply for inspections from USDA[.]
. . . .

The Judicial Officer did not address any relief requested by

[Lion], because the petition was dismissed before its merits were

adjudicated.  The Judicial Officer found [Lion’s] November

Petition barred by res judicata based on its similarity to a

previously filed petition. . . .

Specifically, the November Petition was dismissed with

prejudice upon the Judicial Officer’s finding that the petition was

barred on res judicata grounds and the petition failed . . . “to state

a legally-cognizable claim” because it challenged inspection

obligations under the raisin marketing order, which the Judicial

Officer found to be a matter of policy, desirability and a challenge

to the effectiveness of the order provisions.  The Judicial Officer

found proceedings under AMAA section 8c(15)(A) (7 U.S.C. §

608c(15)(A)[)] did not afford relief for such claims.

Lion Raisins, Inc. v. U.S. Dep’t of Agric., No. 1:05-CV-00640

OWW-SMS, slip op. at 14-16, 2008 WL 783337, at *7 (E.D. Cal.

Mar. 20, 2008).  The Court’s decision denying Lion Raisins, Inc.’s

motion to amend and motion for reconsideration of the March 20, 2008,

decision, again addressed Lion Raisins, Inc.’s challenge to USDA’s

construction of 7 C.F.R. §§ 989.58(d)(1) and 989.59(d), as follows:

USDA also argues that the issue of whether growers and

customers can “call for” or “cause” inspections on Lion’s behalf

has already been adjudicated against such an interpretation of the

Raisin Marketing Order in other cases and administrative

proceedings.  The unpublished Eastern District of California case

of Lion Bros. v. U.S. Dep’t of Agriculture, No.

CVF050292RECSMS, 2005 WL 2089809 (E.D. Cal. Aug. 29,

2005), determined that one must be a handler, not a grower or

customer of a handler, to receive the “handler” rate for

inspections, and to obtain inspections that meet the Raisin

Marketing Order’s inspection and certification requirements[.]
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Lion Raisins, Inc. v. U.S. Dep’t of Agric., No. 1:05-CV-00640

OWW-SMS, slip op. at 12-13, 2008 WL 2762176, at *6 (E.D. Cal.

July 14, 2008).

Based upon my reading of the four decisions cited by the Chief ALJ,

I reject American Dried Fruit Co.’s contention that the decisions cited

by the Chief ALJ are inapposite.  Instead, I conclude that, with the

exception of  In re Lion Raisins, Inc., 64 Agric. Dec. 27 (2005), each

decision cited by the Chief ALJ addresses the issues raised by American

Dried Fruit Co. in the Petition.  Moreover, each of these three decisions

supports the Administrator’s contention that USDA’s construction of

7 C.F.R. §§ 989.58(d)(1) and 989.59(d) is lawful.
American Dried Fruit Co. also contends USDA’s current

construction of the word “cause” in 7 C.F.R. §§ 989.58(d)(1) and

989.59(d) is inconsistent with USDA’s prior construction of the word

“cause.”  (Appeal Pet. at fifth through seventh unnumbered pages.) 

American Dried Fruit Co. asserts USDA has historically “interpreted

‘cause’ to communicate the obligation to perform an act or compel

someone else to perform that act.”  (Appeal Pet. at fifth unnumbered

page.)
American Dried Fruit Co. does not cite, and I cannot identify, a

single instance in which USDA has construed the word “cause” in

7 C.F.R. § 989.58(d)(1) or 7 C.F.R. § 989.59(d) as meaning the

obligation to perform an act or compel someone else to perform that act. 

Instead, it appears that USDA has consistently interpreted 7 C.F.R. §§

989.58(d)(1) and 989.59(d) as requiring a handler to apply for, and

obtain, inspection and certification.
It is well settled that the burden of proof in a proceeding instituted

under 7 U.S.C. § 608c(15)(A) rests with the petitioner.   American Dried5

Fruit Co. has the burden of proving that USDA’s construction of

In re United Western Grocers, Inc., 63 Agric. Dec. 557, 573 (2004); In re Stew5

Leonard’s, 59 Agric. Dec. 53, 69 (2000), aff’d, 199 F.R.D. 48 (D. Conn. 2001), printed
in 60 Agric. Dec. 1 (2001), aff’d, 32 F. App’x 606 (2d Cir.), cert. denied, 537 U.S. 880
(2002); In re Cal-Almond, Inc., 56 Agric. Dec. 1158, 1219 (1997), aff’d,
CV-98-05049-REC/SMS (E.D. Cal. Aug. 13, 1998), printed in 58 Agric. Dec. 708
(1999), aff’d, 192 F.3d 1272 (9th Cir. 1999), reprinted in 58 Agric. Dec. 734 (1999),
cert. denied, 530 U.S. 1213 (2000).
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7 C.F.R. §§ 989.58(d)(1) and 989.59(d) is “not in accordance with law”

(7 U.S.C. § 608c(15)(A)).  Based upon a careful consideration of the

record, I find American Dried Fruit Co. has not met its burden of proof

that USDA’s construction of 7 C.F.R. §§ 989.58(d)(1) and 989.59(d) is

not in accordance with law.  Moreover, American Dried Fruit Co.’s

position appears to be that USDA’s construction of 7 C.F.R. §§

989.58(d)(1) and 989.59(d) is not as desirable as the construction

advanced by American Dried Fruit Co.  A proceeding under 7 U.S.C. §

608c(15)(A) affords a means for adjudicating only whether an order, a

provision of an order, or an obligation imposed in connection with an

order is not in accordance with law.  A proceeding under 7 U.S.C. §

608c(15)(A) is not a forum in which to consider questions of policy,

desirability, or effectiveness of order provisions.6

For the foregoing reasons, the following Order is issued.

ORDER

American Dried Fruit Co.’s Petition, filed March 11, 2010, is

dismissed with prejudice.  This Order shall become effective upon

service on American Dried Fruit Co.

RIGHT TO JUDICIAL REVIEW

In re Lion Raisins, Inc., 64 Agric. Dec. 11, 22 (2004); In re Lamers Dairy, Inc.,6

60 Agric. Dec. 406, 426 (2001), aff’d, No. 01-C-890 (E.D. Wis. Mar. 11, 2003), aff’d,
379 F.3d 466 (7th Cir. 2004), cert. denied, 544 U.S. 904 (2005); In re Daniel Strebin,
56 Agric. Dec. 1095, 1133 (1997); In re Sunny Hill Farms Dairy Co., 26 Agric. Dec.
201, 217 (1967), aff’d, 446 F.2d 1124 (8th Cir. 1971), cert. denied, 405 U.S. 917 (1972);
In re Charles P. Mosby, Jr., 16 Agric. Dec. 1209, 1220 (1957); In re Roberts Dairy Co.,
4 Agric. Dec. 84, 89 (1945); In re William S. Wright, 2 Agric. Dec. 327 (1943).
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American Dried Fruit Co. has the right to obtain review of this Order

in any district court of the United States in which district American

Dried Fruit Co. is an inhabitant or has its principal place of business.  A

bill in equity for the purpose of review of this Order must be filed within

20 days from the date of entry of this Order.  Service of process in any

such proceeding may be had upon the Secretary of Agriculture by

delivering a copy of the bill of complaint to the Secretary of

Agriculture.   The date of entry of this Order is August 20, 2010.7

__________

7 U.S.C. § 608c(15)(B).7
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ANIMAL QUARANTINE ACT

DEPARTMENTAL DECISIONS

In re:  BILLY E. ROWAN.
A.Q. Docket No. 10-0310.
Decision and Order.
Filed August 25, 2010.

AQ.

Darlene Bolinger, for APHIS.
Respondent, Pro se.
Decision issued by Peter M. Davenport, Chief Administrative Law Judge.

Preliminary Statement

This is an administrative proceeding for the assessment of a civil

penalty for a violation of the regulations governing the handling of all

equines in commercial transportation to slaughter, (9 C.F.R. § 88 et 

seq.), hereinafter referred to as the regulations, in accordance with the

Rules of Practice in 7 C.F.R. §§380.1 et et et seq. and 7 C.F.R. §§ 1.130

et  seq. The action was initiated under the Commercial Transportation

of Equines for Slaughter Act, (7 U.S.C. § 1901 note)(Act) and the

regulations promulgated thereunder, by a complaint filed on June 4,

2010, by the Acting Administrator of the Animal and Plant Health

Inspection Service, United States Department of Agriculture.  
On July 12, 2010, Respondent filed an Answer. On July 22, 2010, the

Complainant filed a Motion for Adoption of Proposed Default Decision

and Order arguing that the Answer that was filed was untimely; that the

Answer failed to clearly admit, deny, or explain the material allegations

of fact contained in the complaint; and that an answer which fails to

meet the fundamental requirements of an Answer under the Rules of

Practice constitutes an admission of   the material allegations of fact

contained in the complaint and a waiver of hearing pursuant to section

1.139 of the Rules of Practice (7 C.F.R. § 1.139). 
As the Answer which was filed by the unrepresented Respondent

does present a question of material fact only as to the events of August

23, 2006, I will defer ruling on the Motion for Adoption of Proposed

Default Decision and Order as to those allegations at this time, but will

enter a judgment as to the balance of the allegations contained in the
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Complaint. 
With the exception of the events occurring on August 23, 2006, Mr.

Rowan’s Answer admits the balance of the allegations of the Complaint,

not denying that the horses suffered head trauma as was alleged to have

occurred on September 24, 2006, October 3, 2006, October 8, 2006 and

February 4, 2007, but merely opining that the injuries might have

occurred due to improper operation of the tailgate and not denying that

the pregnant mare was improperly transported on June 11, 2007, but

disclaiming knowledge that the mare was in foal. Mr. Rowan’s

discussion of an event which occurred on a Friday is superfluous and

does not relate to any of the allegations contained in the Complaint as I

will take notice that none of the dates mentioned in the Complaint

occurred on a Friday. 
With the exception of the allegations raised in the Complaint as to

August 23, 2006, I consequently will find that there are no issues of

material fact and will enter the following Findings of Fact, Conclusions

of Law and Order.

Findings of Fact

1. The Respondent Billy E. Rowan is a resident of the State of

Mississippi and lives in  New Albany, Mississippi 38652.  Respondent

is a commercial slaughter horse buyer who has been in the business of

buying and selling horses for over 35 years.
2. On or about September 24, 2006, Respondent shipped approximately

38 horses in commercial transportation to Cavel International for

slaughter which resulted in causing unnecessary discomfort, stress,

physical harm or trauma to two horses (USDD 1207 and 1233) being

transported, in violation of 9 C.F.R. §88.4(a)(4)(i); 9 C.F.R. §88.4(c);

and 9 C.F.R. §88.3(a)(3).
3. On or about October 3, 2006, Respondent shipped approximately 37

horses in commercial transportation to Cavel International for slaughter

which resulted in causing unnecessary discomfort, stress, physical harm,

or trauma to two horses (USDD 1355 and USDD 1372) being

transported, in violation of 9 C.F.R. §88.3(a)(3). 
4. On or about October 8, 2006, Respondent shipped approximately 44

horses in commercial transportation to Cavel International for slaughter

which resulted in causing unnecessary discomfort, stress, physical harm,

or trauma to two horses (USDD 1418 and 1432) being transported, in
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violation of 9 C.F.R. §88.4(c) and 9 C.F.R. §88.3(a) (3).
5. On or about February 4, 2007, Respondent shipped  approximately

34 horses in commercial transportation to Cavel International for

slaughter which caused unnecessary discomfort, stress, physical harm,

or trauma, in two horses (USDO# 3568 and 3581) being transported, in

violation of 9 C.F.R. §88.4(c) and 9 C.F.R. §88.3(a) (3).
6. On or about June 11, 2007, Respondent shipped approximately 36

horses in commercial transportation to Cavel International for slaughter

causing  unnecessary discomfort, stress, physical harm, or trauma to one

horse (USDO 3686), which was unfit to travel as it foaled shortly after

arriving at the slaughter facility, in violation of 9 C.F.R. §88.4(c).  
7. The Respondent has a history of prior violations. In re Billy E.

Rowan, 67 Agric. Dec. 930 (2008).

Conclusions of Law

1. The Secretary has jurisdiction in this matter.
2. By reason of the Findings of Fact set forth above, the Respondent has

violated the Act and the regulations issued under the Act (9 C.F.R. § 88 

et  seq.).  

Order

1. For the foregoing violations, the respondent is hereby assessed a civil

penalty of forty thousand dollars ($40,000.00).  This penalty shall be

payable to the "Treasurer of the United States" by certified check or

money order, and shall be forwarded within thirty (30) days from the

effective date of this Order to:
United States Department of Agriculture
APHIS Field Servicing Office
Accounting Section
P.O. Box 3334
Minneapolis, Minnesota  55403

2. Respondent shall indicate that payment is in reference to A.Q.

Docket No. 10-0310.
3. Counsel for the Complainant may, at the option of the Administrator,

within 30 days move to dismiss the remaining unresolved allegations, or

request a hearing date as to those allegations.
__________
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ANIMAL WELFARE ACT

COURT DECISION

In re:  SAM MAZZOLA, d/b/a WORLD ANIMAL STUDIOS, INC. 

AND WILDLIFE ADVENTURES OF OHIO, INC. v. USDA.
No. 10-3653.
Court Decision.
Filed October 27, 2010.

[Cite as:                        ]

AWA – Untimely prosecution of appeal.

UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

ORDER

Petitioner having previously been advised that failure to satisfy

certain specified obligations would result in dismissal of the case for

want of prosecution and it appearing that the petitioner has failed to

satisfy the following obligation(s):

The Petitioner’s Brief was not filed by October 12, 2010.

It is therefore ORDERED that this cause be, and it hereby is,

dismissed for want of prosecution.

__________

PROFESSIONAL DOG BREEDERS ADVISORY COUNCIL,

INC., ET AL. v. SEC. OF PENNSYLVANIA DEPT. OF

AGRICULTURE, ET AL.
Civil Action No. 08–4233.
Filed November 3, 2010.

[Cite as: 752 F.Supp. 2d 575].

AWA – Equal protection, not applicable when class of one – Disparity in
application of regulations  – Objective standards, lack of by State.

Dog breeding associations and some of their members filed civil rights action against
state government officials alleging disparity of application (between non-profit and
profit  entities) of animal regulations.  Kennel operator was threatened with arrest due
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to video tapeing the state’s inspection of her kennel.

United States District Court,
E.D. Pennsylvania

Randall J. Henzes, Office of Attorney General, Philadelphia, PA, for

Defendants.

MEMORANDUM

JONES, District Judge.

I. Introduction The within matter involves allegations by two

organizations (the Professional Dog Breeders Association of

Pennsylvania (hereinafter, “PDBA”) and the Professional Dog Breeders

Advisory Council, Inc. (hereinafter “PDBAC”)), as well as four

individuals (Carl Gilgore, Nathan Myer, Daniel Esh, and Betty

Stoltzfus),  that Defendants   committed various constitutional violations1 2

in their implementation of rules regarding dog kennels throughout the

Commonwealth of Pennsylvania, as well as with regard to enforcement

of same within Lancaster County, Pennsylvania. Defendants have filed

a Motion to Dismiss the First, Third, Fourth, Fifth, Sixth, Seventh and

Eighth Causes of Actions from Plaintiffs' First Amended Complaint. For

the reasons set forth hereinbelow, said Motion will be granted in part

and denied in part.

II. Factual Background

 This Court notes that Plaintiffs' Amended Complaint presents allegations by1

various individuals who are not named as Plaintiffs in the action: Ervin Zimmerman,
David Zimmerman and Amos Stoltzfus. (Am. Compl. ¶¶ 45–54; 58, 67–68.) Although
Amos Stoltzfus is identified as a member of the Association, Ervin and David
Zimmerman are not so identified.

 Defendants include: Dennis Wolff, Secretary of the Pennsylvania Department of2

Agriculture; Susan West, Director of the Bureau of Dog Law Enforcement (BDLE);
Kristin Donmoyer, Kennel Compliance Specialist and member of the dog warden
“SWAT Team;” and, Drew Delenick, Kennel Compliance Specialist. (Am. Compl. ¶¶
11–18.) Ms. Donmoyer or Mr. Delenick are being sued in their individual capacities, as
well as in their official capacities.



1018 ANIMAL WELFARE ACT

The Pennsylvania Department of Agriculture (“PDA”) enforces 3

P.S. § 459–101 et seq. (hereinafter “Dog Law”) throughout the

Commonwealth, which is divided into seven enforcement regions. (Am.

Compl. ¶ 19.) Those who wish to sell more than twenty-six (26) dogs in

a calendar year are required to have a license from the PDA. (Am.

Compl. ¶ 20.) Breeders who raise dogs for wholesale must also be

licensed by the United States Department of Agriculture, which, unlike

the PDA, maintains a Dealer Inspection Guide. (Am. Compl. ¶¶ 23, 24.)

Plaintiffs allege that a lack of objective standards has led to

discriminatory enforcement of kennel regulations by wrongfully

subjecting kennel operators to the individual discretion of the BDLE

inspectors. (Am. Compl. ¶¶ 24–26.)Plaintiff Gilgore attempted to

videotape a kennel inspection that took place on November 2, 2007 at

Zimmerman's Kennels, where he volunteers. (Am. Compl. ¶ ¶ 27, 28.)

He alleges that Defendant Donmoyer threatened him with arrest, after

which time he felt compelled to stop the video recorder. (Am. Compl.

¶¶ 29–31.) Defendants do not challenge Plaintiff Gilgore's First

Amendment claim, except to the extent that he seeks declaratory

judgment regarding same.
Plaintiff Myer alleges that he attempted to videotape an inspection

conducted by Defendant Donmoyer at his kennel on June 28, 2007 but

was threatened with arrest and therefore ceased videotaping. (Am.

Compl. ¶ 32.)  3

Plaintiff Esh claims that on December 20, 2007, Defendant

Donmoyer inspected his kennel and found the amount of excreta to be

 This Court notes that Plaintiff Nathan Myer was also a plaintiff in another lawsuit3

instituted in the United States District Court for the Middle District of Pennsylvania,
alleging the unconstitutionality of Pennsylvania's Dog Law, as well as other
constitutional violations against Defendant Wolff. See Professional Dog Breeders
Advisory Council v. Wolff, No. 1:CV–09–0258, 2009 WL 2948527, 2009 U.S. Dist.
LEXIS 83054 (M.D.Pa. Sept. 11, 2009). In this matter, Plaintiff Myer concedes that his
First Amendment claims are time-barred, as he was first named as a party in the
Amended Complaint, which was filed one day after the two-year statute of limitations
had run. (Defs.' Mot. to Dismiss 19–20; Pls.' Resp. to Defs.' Mot. to Dismiss 36–37.)
However, Plaintiffs assert that the allegations by Mr. Myer “[ ] are relevant to the policy
and practice of the defendants.” (Pls.' Resp. to Defs.' Mot. to Dismiss 36.) For the
reasons set forth hereinbelow, this issue is moot with regard to the claims presently
before this Court.
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unsatisfactory because said Defendant felt that it was not being removed

daily and recorded it as such on the kennel inspection report. (Am.

Compl. ¶¶ 40–44.) Plaintiff Esh alleges the Dog Law fails to state how

clean a kennel must be to be satisfactory. (Am. Compl. ¶ 42.)
Plaintiff Betty Stoltzfus alleges that upon being targeted by animal

rights activists, her husband, a dairy farmer, lost one of his milk

customers and Plaintiff Stoltzfus was forced to remove all dogs from her

kennel. (Am. Compl. ¶ 70.) Defendant Delenick and Warden Maureen

Siddons of BDLE stopped by the farm and inquired about the people

who were housing Plaintiff Stoltzfus' dogs. (Am. Compl. ¶ 71.) When

she refused to answer their questions, Defendant Delenick instructed

Warden Siddons to issue a citation for interfering with a BDLE

investigation. (Am. Compl. ¶ 72.) Plaintiff Stoltzfus was also cited for

transferring puppies less than eight weeks old; Plaintiffs allege that

Warden Siddons believed this was contrary to the intent of the law but

issued a citation under the direction of Defendant Delenick. (Am.

Compl. ¶ 74.) Mrs. Stoltzfus alleges she decided to close her kennel

rather than face harassment and threats from BDLE and animal rights

activists. (Am. Compl. ¶ 73.)
Plaintiffs further allege that policymakers at PDA directed BDLE

agents to issue citations to Lancaster County kennels, regardless of the

condition of the kennel and that during follow-up inspections,

Defendants did not check to see if past violations had been remedied but

rather found new violations for purposes of harassment. (Am. Compl. ¶¶

47, 50.) In that same vein, Plaintiff PDBA alleges that the lack of

objective standards for kennel inspection directly affects its members

and that during the years 2006 through 2008, BDLE issued four citations

and forty-two warnings to non-profit kennels in Pennsylvania while

issuing seventy-six citations and three hundred and twenty-nine

warnings to breeding kennels in Lancaster County. (Am. Compl. ¶¶ 39,

81.)   Plaintiffs allege that no non-profit kennel in Lancaster County has4

 Details regarding the difference between warnings and citations are not alleged in4

Plaintiffs' complaint.
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ever received a citation and one non-profit kennel in Region VI   has5

received a citation as of September 2008. (Am. Compl. ¶ 82.) Plaintiffs'

independent investigations of various other non-profit kennels show

them to be below the standard applied to breeding kennels. (Am. Compl.

¶ 90) (emphasis added).

The BDLE reports citations to the General Assembly by county and

the information is posted online. (Am. Compl. ¶¶ 83–84.) Based upon

this information, Plaintiffs allege that Defendants targeted Lancaster

County kennel owners and issued them ten times more citations than any

other county. (Am. Compl. ¶ 85.) In counties with more than 40,000

dogs, Defendants issued seventy-six citations in Lancaster County and

none in Allegheny, Bucks, and Montgomery Counties during January 1,

2006 to May 31, 2008. (Am. Compl. ¶ 87.) By operating a kennel in

Lancaster County, Plaintiffs allege that a kennel owner is three times

more likely to be inspected and over one hundred times more likely to

receive a warning. (Am. Compl. ¶ 89.) As such, Plaintiffs claim there is

no rational basis for such a disparity. (Am. Compl. ¶ 89.)
Based upon the foregoing, Plaintiffs assert various constitutional

violations pertaining to free speech, Equal Protection and Due Process.

III. Discussion
a. Standard of Proof

“In deciding motions to dismiss pursuant to Fed.R.Civ.P. 12(b)(6),

courts generally consider only allegations in the complaint, exhibits

attached to the complaint, matters of public record, and documents that

form the basis of the complaint.” Brown v. Daniels, 128 Fed.Appx. 910,

913 (3d Cir.2005) (quoting Lum v. Bank of America, 361 F.3d 217, 222

n. 3 (3d Cir.2004)).To that end, Rule 12(d) of the Federal Rules of Civil

Procedure provides:
If, on a motion under Rule 12(b)(6) or 12(c), matters outside the

pleadings are presented to and not excluded by the court, the

motion must be treated as one for summary judgment under Rule

56. All parties must be given a reasonable opportunity to present

all the material that is pertinent to the motion.

 Lancaster County sits in Region VI of the seven regions of Pennsylvania divided5

for purposes of enforcement.
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Fed.R.Civ.P. 12(d).
A document forms the basis of a claim if it is integral to or is

explicitly relied upon in the Complaint. See In re Burlington Coat

Factory Sec. Litig., 114 F.3d 1410, 1426 (3d Cir.1997). The rationale in

converting a motion to dismiss to one of summary judgment is to afford

the plaintiff an opportunity to respond to the extraneous evidence

submitted by the defendant and considered by the court. See Pension

Ben. Guar. Corp. v. White Consol. Indus. Inc., 998 F.2d 1192, 1196 (3d

Cir.1993), cert. denied, 510 U.S. 1042, 114 S.Ct. 687, 126 L.Ed.2d 655

(1994). The primary problem of lack of notice to the plaintiff when the

defendant attaches documents to their motion to dismiss dissipates when

the plaintiff has actual notice of the attachments and the plaintiff has

relied on the documents in forming the Complaint. See Burlington Coat

Factory, 114 F.3d at 1426 (internal citations omitted).
With regard to the instant matter, the issue of notice to Plaintiffs is

not present because Plaintiffs are responsible for attaching documents

to their Response in Opposition to Defendants' Motion to Dismiss.

Although Plaintiffs do not explicitly reference PDBAC's Articles of

Incorporation, said Articles do form the basis of Plaintiffs' procedural

claim that PDBAC has standing to sue on behalf of its members in

federal court. (Am. Compl. ¶ 9; Pls.' Resp. to Defs.' Mot. to Dismiss

15–20.) Thus, the Articles of Incorporation fall within the basis of the

claim exception to Fed.R.Civ.P. Rule 12(d). Moreover, the nine kennel

inspection reports are available online and fall within the public record

exception of Fed.R.Civ.P. 12(d), therefore they will be considered. With

regard to the declaration of PDBAC President, Robert G. Yarnall, Jr.

regarding the PDBAC's mission and means of accomplishing same, said

document was not an exhibit attached to the Amended Complaint, is not

a matter of public record, and does not form the basis of the Amended

Complaint. Therefore, the document will be excluded from

consideration in deciding Defendants' Motion to Dismiss and said

Motion will not be converted to one for summary judgment.
In deciding a motion to dismiss pursuant to Rule 12(b)(6), courts

must “accept all factual allegations as true, construe the complaint in the

light most favorable to the plaintiff, and determine whether, under any

reasonable reading of the complaint, the plaintiff may be entitled to

relief.” Phillips v. County of Allegheny, 515 F.3d 224, 233 (3d Cir.2008)
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(internal quotation and citation omitted). As a result of the Supreme

Court's decision in Bell Atlantic Corporation v. Twombly, 550 U.S. 544,

555, 127 S.Ct. 1955, 167 L.Ed.2d 929 (2007), “[t]hreadbare recitals of

the elements of a cause of action, supported by mere conclusory

statements, do not suffice.” Ashcroft v. Iqbal, ––– U.S. ––––, 129 S.Ct.

1937, 1949, 173 L.Ed.2d 868 (2009). “A claim has facial plausibility

when the plaintiff pleads factual content that allows the court to draw the

reasonable inference that the defendant is liable for the misconduct

alleged.” Iqbal, 129 S.Ct. at 1949 (citing Twombly, 550 U.S. at 556, 127

S.Ct. 1955). This standard, which applies to all civil cases, “asks for

more than a sheer possibility that a defendant has acted unlawfully.”

Iqbal, 129 S.Ct. at 1949. Specifically,
Applying the principles of Iqbal, the Third Circuit in Fowler v.

UPMC Shadyside, 578 F.3d 203 (3d Cir.2009), articulated a two-part

analysis that district courts in this Circuit must conduct in evaluating

whether allegations in a complaint survive a Motion to Dismiss. First,

the factual and legal elements of a claim should be separated, meaning

“a District Court must accept all of the complaint's well-pleaded facts as

true, but may disregard any legal conclusions.” Id. at 210–11. Second,

the Court must determine whether the facts alleged in the complaint

demonstrate that the plaintiff has a “plausible claim for relief.” Id. at

211. In other words, a complaint must do more than allege a plaintiff's

entitlement to relief, it must “show” such an entitlement with its facts.

Id. (citing Phillips, 515 F.3d at 234–35). “Where the well-pleaded facts

do not permit the court to infer more than the mere possibility of

misconduct, the complaint has alleged—but it has not ‘shown’—‘that

the pleader is entitled to relief.’ ” Iqbal, 129 S.Ct. at 1950. This

“plausibility” determination under step two of the analysis is a

“context-specific task that requires the reviewing court to draw on its

judicial experience and common sense.” Id.
Perano v. Twp. of Tilden, 2010 WL 1462367, at *5, 2010 U.S. Dist.

LEXIS 36781, at **15–17 (E.D.Pa. Apr. 12, 2010).
For the reasons set forth hereinbelow, Plaintiffs' Amended Complaint

is inadequate on several grounds.

b. Claims at Issue
i. Subject Matter Jurisdiction

For a United States District Court to hear a plaintiff's claims, the
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plaintiff must meet the “case or controversy” standing requirement under

Article III, § 2 of the United States Constitution. A plaintiff must show

that “it has suffered a cognizable injury that is causally related to the

alleged conduct of the defendant and is redressable by judicial action.”

Pa. Psychiatric Soc'y v. Green Spring Health Serv. Inc., 280 F.3d 278,

283 (3d Cir.2002), cert. denied, 537 U.S. 881, 123 S.Ct. 102, 154

L.Ed.2d 138 (2002). In bringing the instant Motion to Dismiss,

Defendants raise a facial challenge to PDBAC and PDBA's standing.6

In assessing a “facial” challenge, Plaintiffs are entitled to the

presumption that their allegations are true.  See Mortensen v. First Fed.

Sav. & Loan Ass'n, 549 F.2d 884, 891 (3d Cir.1977). See also Thompson

v. Borough of Munhall, 44 Fed.Appx. 582, 583 (3d Cir.2002). As such,

the standard of review for Defendants' 12(b)(1) and 12(b)(6) arguments,

will be the same: “[the court shall] accept as true plaintiffs' material

allegations, and construe the complaint in the light most favorable to

them.” Alston v. Countrywide Fin. Corp., 585 F.3d 753, 758 (3d

Cir.2009). The Third Circuit Court of Appeals has recently reiterated the

proper standard for assessing matters based upon the premise of

associational standing:
An organization wishing to bring suit on behalf of its members

must satisfy a specific combination of constitutional and

prudential standing requirements. See United Food and

Commercial Workers Union Local 751 v. Brown Grp., Inc., 517

U.S. 544, 556–57, 116 S.Ct. 1529, 134 L.Ed.2d 758 (1996)

(explaining that the first two prongs of the associational standing

test are constitutional, while the third prong is prudential). To

establish that it has “associational standing” and can represent its

members' interests in federal court, an organization must show

that:
(a) its members would otherwise have standing to sue in their

own right; (b) the interests it seeks to protect are germane to the

organization's purpose; and (c) neither the claim asserted nor the

relief requested requires the participation of individual members

 For ease of discussion and where appropriate, PDBAC and PDBA shall be referred6

to as “Associational Plaintiffs.”
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in the lawsuit.
Lozano v. City of Hazleton, 620 F.3d 170, 183–84 (3d Cir.Pa.2010)

(quoting Hunt v. Wash. State Apple Adver. Comm'n, 432 U.S. 333, 343,

97 S.Ct. 2434, 53 L.Ed.2d 383 (1977)).

Importantly, “[t]he need for some individual participation [ ] does not

necessarily bar associational standing under th[e] third criterion.” Pa.

Psychiatric Soc'y, 280 F.3d at 283. Moreover, individual participation

is normally not necessary when an association does not seek monetary

damages on behalf of its members. Id. at 284. Inasmuch as PDBAC and

PDBA seek injunctive and declaratory relief for all their claims, standing

cannot be denied on this basis.
With regard to the interests PDBAC and PDBA seek to protect,

Defendants contend that said Plaintiffs are only pursuing claims on

behalf of members who own kennels in Lancaster County, and no

others. (Defs.' Mot. to Dismiss 6.) Relevant case law plainly states that

an organization can achieve associational standing by alleging that its

members “or any one of them” are suffering an injury. Pa. Psychiatric

Soc'y, 280 F.3d at 283. Moreover, there appears to be no dispute that the

issues presented by Plaintiffs are germane to each organization's

purpose.
Lastly, Defendants challenge PDBAC and PDBA's standing on the

basis that pursuing the claims of its members would require the

participation of individual members; particularly with regard to their

Equal Protection claim. (Defs.' Mot. to Dismiss 6.) Inasmuch as it has

been held that claims should not be dismissed at the pleadings stage

“before [an association is] given an opportunity to establish alleged

violations without significant individual participation,” denial of

standing is not warranted on this basis alone. Id. at 285. However,

although this Court would find that PDBAC and PDBA do have

standing to bring the instant claims, the issue is ultimately rendered

moot for the reasons set forth hereinbelow.7

ii. Declaratory Judgment

 This Court notes that PDBAC and PDBA are not parties to the First Amendment7

claim that has been alleged as the Second Cause of Action to Plaintiffs' Complaint, and
to which Defendants do not object.
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The Declaratory Judgment Act gives the court the power to make a

declaration regarding “ ‘the rights and legal relations of any interested

party seeking such declaration,’ 28 U.S.C. 2201(a); it does not require

the court exercise that power.” Step–Saver Data Sys. Inc. v. Wyse Tech.,

912 F.2d 643, 647 (3d Cir.1990). “The discretionary power to determine

the rights of parties before injury has actually happened cannot be

exercised unless there is a legitimate dispute between the parties.” Id.

The basic question is “whether the facts alleged, under all

circumstances, show that there is a substantial controversy, between

parties having adverse legal interest, of sufficient immediacy and reality

to warrant the issuance of a declaratory judgment.” Id. (quoting Md.

Cas. Co. v. Pac. Coal and Oil Co., 312 U.S. 270, 273, 61 S.Ct. 510, 85

L.Ed. 826 (1941)).[10] In deciding whether declaratory judgment is

appropriate, the Third Circuit focuses on whether the controversy is ripe.

Id. The court considers “the adversity of the interest of the parties, the

conclusiveness of the judicial judgment and the practical help, or utility,

of that judgment.” Id. Adversity of interest does not require a plaintiff

to suffer a completed harm. See Armstrong World Indus. v. Adams, 961

F.2d 405, 412 (3d Cir.1992). In determining conclusiveness, the court

considers whether a “decree issued by the district court would be

sufficiently conclusive to define and clarify the legal rights or relations

of the parties.” Step–Saver, 912 F.2d at 648. See also Aetna Life Ins. Co.

v. Haworth, 300 U.S. 227, 57 S.Ct. 461, 81 L.Ed. 617 (1927) (finding

declaratory judgment was proper even though the dispute was

contingent upon determination of a factual dispute, i.e. whether the

defendant policy holder had paid insurance premiums, in order to clarify

the legal status of plaintiff insurance company). In determining utility,

the court considers whether the parties' plan of action is likely to be

affected by a declaratory judgment. See Step–Saver, 912 F.2d at 650. A

purpose of the Declaratory Judgment Act is to clarify legal relationships

so that plaintiffs and defendants can make responsible decisions about

the future. Id. at 649. As such, declaratory judgment is improper solely

for adjudicating past conduct. See Corliss v. O'Brien, 200 Fed.Appx. 80

(3d Cir.2006) (dismissing criminal pro se plaintiff's claim requesting the

court to declare that his constitutional rights were violated).
Defendants herein move to dismiss Plaintiffs' first cause of action,

which seeks declaratory judgment regarding Plaintiffs' First
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Amendment, Equal Protection, and Due Process claims. (Am. Compl.

¶¶ 99–101; Defs.' Mot. to Dismiss 14–16.)   For the reasons extensively8

set forth hereinbelow, Plaintiffs' declaratory judgment claim regarding

all causes of action except Plaintiff Gilgore's unopposed First

Amendment claim, are rendered moot. With regard to the remaining

First Amendment claim, Defendants' Motion to Dismiss Plaintiffs'

declaratory judgment claim pertaining to same is denied. However, this

Court declines to exercise its right to render a declaratory judgment at

this time based solely upon the averments set forth in Plaintiffs'

Amended Complaint, as adjudication of this issue is premature at this

stage of the proceedings.

iii. Class–of–One Equal Protection Claim

Defendants next seek dismissal of Plaintiff Stoltzfus' and

Associational Plaintiffs' Equal Protection claims. Specifically,

Defendants move to dismiss Plaintiff Stoltzfus' claim for her failure to

allege that a similarly situated individual was treated differently. (Defs.'

Mot. to Dismiss 17.) Defendants move to dismiss Associational

Plaintiffs' Equal Protection claim on grounds that non-profit kennels are

not similar to breeding kennels in Lancaster County. (Defs.' Mot. to

Dismiss 8–9.)[11] When a plaintiff who alleges an Equal Protection

claim does not aver membership in a class or group, that plaintiff is

considered to be a “class-of-one.” See Vill. of Willowbrook v. Olech, 528

U.S. 562, 564, 120 S.Ct. 1073, 145 L.Ed.2d 1060 (2000). In justifying

the recognition of a class-of-one Equal Protection cause of action, the

Supreme Court notes that “the purpose of the Equal Protection clause of

the Fourteenth Amendment is to secure every person within the State's

jurisdiction against intentional and arbitrary discrimination, whether

occasioned by express terms of a statute or by its improper execution

through duly constituted agents.” Id. at 564, 120 S.Ct. 1073 (quoting

Sioux City Bridge Co. v. Dakota County, Neb., 260 U.S. 441, 445, 43

 In their motion, Defendants incorrectly assert that only “prospective defendants”8

can seek declaratory judgment to establish their non-liability. (Defs.' Mot. to Dismiss
15.) In Step–Saver, it was the plaintiff that was seeking declaratory judgment and that
fact was not relevant in the court's determination of whether declaratory judgment was
proper.



Professional Dog Breeders, et al. v.  Pennsylvania

69 Agric.  Dec.  1016

1027

S.Ct. 190, 67 L.Ed. 340 (1923)). The Complaint must identify similarly

situated individuals and allege that the plaintiff was treated differently.

See Hill v. Borough of Kutztown, 455 F.3d 225, 239 (3d Cir.2006). See

also Mann v. Brenner, 375 Fed.Appx. 232, 238–239 (3d Cir.2010).

Moreover, courts within the Third Circuit have required that a plaintiff

plead specific instances of differential treatment to overcome a motion

to dismiss. See Conklin v. Warrington Twp., 304 Fed.Appx. 115 (3d

Cir.Pa.2008) (litigant provided no specific instance(s) of defendant

prothonotary handling any other litigant's documents differently or

treating them differently otherwise); Young v. New Sewickley Twp., 160

Fed.Appx. 263, 266 (3d Cir.2005) (disgruntled police officer failed to

provide any specific instance(s) of other police officer employees being

treated in a dissimilar manner). See also Perano v. Tilden Twp., No.

09–00754, 2010 WL 1462367, at **9–10, 2010 U.S. Dist. LEXIS

36781, at **31–32 (E.D Pa. Apr. 12, 2010) (plaintiff failed to

adequately demonstrate how mobile home developers were similarly

situated to high end real estate developers or commercial businesses in

the region, to ultimately establish differential treatment).9

Lastly, once a plaintiff has established specific instances of

differential  treatment towards similarly situated individuals or entities,

said plaintiff must adequately allege that there was no rational basis for

the treatment. See Cradle of Liberty Council, Inc. v. City of Phila., 2008

WL 4399025, 2008 U.S. Dist. LEXIS 74515 (E.D.Pa. Sept. 25, 2008).
This Court finds that the class-of-one claims brought by Betty Stoltzfus

and Associational Plaintiffs' must be dismissed because neither has

alleged a specific instance of differential treatment with a similarly

situated individual/kennel or that there was no rational basis for same.

 It is further noted that although the Third Circuit case of Phillips v. County of9

Allegheny, 515 F.3d 224 (3d Cir.2008) held that a plaintiff was not required to identify
actual instances of different treatment by a similarly situated individual at the pleadings
stage, the Second Circuit case on which Phillips relied (DeMuria v. Hawkes, 328 F.3d
704, 707 (2d Cir.2003)), has since been superceded by Ruston v. Skaneateles Town Bd.,
610 F.3d 55 (2d Cir.N.Y.2010). In Ruston, the Second Circuit Court of Appeals held that
a general allegation of differential treatment that was sufficient to state a claim for a
class-of-one plaintiff in DeMuria was insufficient in light of Iqbal. Id. at 59.
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(1) A Plaintiff Must Allege That They Were Intentionally Treated

Differently From Others Similarly Situated

This Circuit has determined that in order to sustain a valid

class-of-one Equal Protection claim, a plaintiff must allege that s/he was

“intentionally treated differently from others similarly situated by the

defendant and that there was no rational basis for such treatment.”

Phillips, 515 F.3d at 243. In that same vein, where a plaintiff does not

allege the existence of a similarly situated individual who was treated

differently than the plaintiff, a defendant's motion to dismiss the

class-of-one Equal Protection claim will be granted. See Hill, 455 F.3d

at 239 (granting motion to dismiss as a result of a plaintiff's failure to

identify the existence of similarly situated Borough Managers whom the

Mayor treated differently, i.e., more favorably, than he treated plaintiff).

A mere allegation that the defendants violated the Equal Protection

Clause will not suffice. See Phillips at 245.  The same is true for10

Plaintiffs herein, particularly in light of the pleading mandates set forth

in Bell Atlantic v. Twombly, 550 U.S. 544, 555, 127 S.Ct. 1955, 167

L.Ed.2d 929 (2007) and Ashcroft v. Iqbal, ––– U.S. ––––, 129 S.Ct.

1937, 1949, 173 L.Ed.2d 868 (2009).

(2) A Plaintiff Must Allege Specific Instances of Differential

Treatment of a Similarly Situated Individual

Subsequent to Phillips, this District has further ruled that the relaxed

standard of only having to generally plead that a plaintiff was treated

differently than a similarly situated individual, does not enable said

plaintiff to circumvent the basic requirements that “a formulaic

recitation of a cause of action's elements” is not sufficient to survive a

 Although the Phillips court acknowledged the insufficiency of the class-of-one10

pleading, it concluded that the lower court should have granted the plaintiff leave to
amend the Complaint. Id. at 245–246. Subsequent to the filing of Defendants' initial
Motion to Dismiss in this case, Plaintiffs herein were granted leave to amend their
original Complaint. As such, the Complaint at issue represents their second opportunity
to cure any defects present in their first Complaint. Additionally, their Response to
Defendants' current Motion to Dismiss is devoid of any request for an opportunity to
amend as an alternative form of relief, in the event this Court intends to grant
Defendants' Motion. Regardless, the submissions to date demonstrate that amendment
would be futile.
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motion to dismiss. B.L. v. Boyertown Area Sch. Dist., No. 08–5194,

2009 WL 1911621, at *7, 2009 U.S. Dist. LEXIS 56249, at *23 (E.D.Pa.

July 1, 2009) (quoting Bell Atlantic v. Twombly, 550 U.S. 544, 555, 127

S.Ct. 1955, 167 L.Ed.2d 929 (2007)). This District has noted that

reliance on the lenient pleading standard for the class-of-one Equal

Protection plaintiff as stated in Phillips is misplaced in light of Iqbal,

which requires that a Complaint contain more than “thread-bare recitals

of the elements of a cause of action.” Perano, 2010 WL 1462367, at *9,

2010 U.S. Dist. LEXIS 36781, at **15–16 (quoting Iqbal, 129 S.Ct.

1937, 1949 (2009)).   See also Mann v. Brenner, 375  Fed.Appx. 232,11

238–239 (3d Cir.2010) (noting that absent any allegation regarding other

similarly situated individuals, the plaintiff's Complaint failed to rise to

the level of being plausible rather than merely conceivable).

(3) A Plaintiff Must Allege That There Was No Rational Basis for

the Difference in Treatment

Where a plaintiff successfully alleges that s/he was “intentionally

treated differently from others similarly situated,” s/he must then

sufficiently plead that there was no “rational relationship between the

treatment and a legitimate government interest.” Good v. Trish, No.

1:06–CV–1736, 2007 WL 2702924, at *7, 2007 U.S. Dist. LEXIS

 In Perano, the plaintiff was a developer and owner of a mobile home park in11

Tilden Township, Pennsylvania. Id. at **1–2, 2010 U.S. Dist. LEXIS 36781, at *6. The
District Court granted the defendant's motion to dismiss after finding that the plaintiff's
Complaint did not sufficiently allege facts identifying similarly situated developers or
provide specific instances to demonstrate differential treatment. Id. at *10, 2010 U.S.
Dist. LEXIS 36781, at **33–34. Instead, the plaintiff compared the treatment he
received as a developer of a residential mobile home park to high end real estate
developers and commercial businesses, alleging that the Municipality had granted their
licenses and permit applications but not his. Id. at *10, 2010 U.S. Dist. LEXIS 36781,
at *33. In granting the defendant's motion to dismiss, the Perano Court relied on an
interpretation from the Middle District which held that “when alleging the existence of
similarly situated individuals, a plaintiff must allege ‘occasions or circumstances' of
differential treatment.” Id. at **9–10, 2010 U.S. Dist. LEXIS 36781, at **31–32
(quoting Conklin v. Warrington Twp., No. 1:06–CV–2245, 2008 WL 2704629, at
**11–12, 2008 U.S. Dist. LEXIS 53004 at **38–39 (M.D.Pa. July 7, 2008), aff'd 304
Fed.Appx. 115 (3d Cir.Pa.2008)).
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67764, at *21 (M.D.Pa. Sept. 13, 2007) (quoting Montanye v.

Wissahickon Sch. Dist., 399 F.Supp.2d 615, 622 (E.D.Pa.2005)).  12

When supporting facts are provided, an allegation that conduct by the

defendants was “arbitrary and wholly irrational,” can be sufficient to

withstand a motion to dismiss. Montanye at 620. A Motion to Dismiss

may similarly be denied where the defendant does not argue the

existence of a legitimate government interest to explain the difference

in treatment, one is not evident from the Complaint or other admissible

documents, and the plaintiff has sufficiently alleged differential

treatment with a similarly situated individual. See Cradle of Liberty,

2008 WL 4399025, at **7–8, 2008 U.S. Dist. LEXIS 74515, at

**21–22. In that same vein, the court may deny a Motion to Dismiss if

selective enforcement against a plaintiff by the defendant lacks a rational

relationship to a legitimate government objective. Id., citing Good, 2007

WL 2702924, at *7, 2007 U.S. Dist. LEXIS 67764, at *21. The motion

to dismiss at issue in Good was decided under the Conley [v. Gibson,

355 U.S. 41, 78 S.Ct. 99, 2 L.Ed.2d 80 (1957) ] pleading standard even

though it was decided after Twombly. See Good, 2007 WL 2702924, at

**7–8, 2007 U.S. Dist. LEXIS 67764, at **21–22.

(a) Betty Stoltzfus' Equal Protection Claim

Defendants seek to dismiss Plaintiff Stoltzfus' Equal Protection claim

for failing to identify an actual instance of differential treatment, as

compared to a similarly situated individual.    (Defs.' Mot. to Dismiss13

17.) Unlike in Phillips, where there was no claim of different treatment

and only an allegation that the defendants had violated the Equal

 The motion to dismiss at issue in Good was decided under the Conley [v. Gibson,12

355 U.S. 41, 78 S.Ct. 99, 2 L.Ed.2d 80 (1957) ] pleading standard even though it was
decided after Twombly. See Good, 2007 WL 2702924, at **7–8, 2007 U.S. Dist. LEXIS
67764, at **21–22.

  Defendants' notion of a similarly situated individual to Plaintiff Stoltzfus would13

be a “kennel owner like herself has a husband owns a dairy farm whose biggest
customer was no longer going to do business with the husband if she continued to
operate the kennel and who closing her kennel and giving her dogs away and was not
approached by Defendants and asked about what happened to the dogs.” (Defs.' Mot. to
Dismiss 17.)
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Protection Clause, Plaintiff Stoltzfus claims that she was treated

differently when she was issued allegedly baseless citations by Warden

Siddons at the order of Defendant Delenick. (Am. Compl. ¶¶ 71, 72, 74;

Pls.' Resp. to Defs.' Mot. to Dismiss 31–32.) Although Plaintiff Stoltzfus

identifies “breeding kennel operators” as “similarly situated” in her

Response to Defendants' Motion to Dismiss, she failed to do so in her

Amended Complaint. (Pls.' Resp. to Defs.' Mot. to Dismiss 31, 33.)

Instead, Plaintiff Stoltzfus' Amended Complaint merely states that

Defendants “intentionally treated her differently from others similarly

situated to her.” (Am. Compl. ¶ 126.) Plaintiff Stoltzfus' class-of-one

Equal Protection claim clearly fails to state a claim because she does not

allege a specific instance of differential treatment. See Perano, 2010 WL

1462367, at **9–10, 2010 U.S. Dist. LEXIS 36781, at **31–32;

Conklin, 2008 WL 2704629, at **11–12, 2008 U.S. Dist. LEXIS 53004

at **38–39. See also Young, 160 Fed.Appx. at 266. Moreover, the facts

alleged by Plaintiff Stoltzfus are not so obvious to conclude that Plaintiff

Stoltzfus was the subject of differential treatment. In sum, Plaintiff

Stoltzfus has not alleged more than a “thread-bare recitation of the

elements” needed to bring her claim. Iqbal v. Ashcroft, 129 S.Ct. at

1949.
Defendants further seek to dismiss Plaintiff Stoltzfus' Equal

Protection claim for failing to identify an actual instance of differential

treatment compared to a similarly situated individual. (Defs.' Mot. to

Dismiss 17.)
Unlike in Phillips, where there was no claim of different treatment

and only an allegation that the defendants had violated the Equal

Protection Clause, Plaintiff Stoltzfus claims that she was treated

differently when she was issued allegedly baseless citations by Warden

Siddons at the order of Defendant Delenick. (Am. Compl. ¶¶ 71, 72, 74;

Pls.' Resp. to Defs.' Mot. to Dismiss 31–32.) Although Plaintiff

Stoltzfus' Response to Defendants' Motion to Dismiss identifies “all

other breeding kennel owners subject to regulation by the PDA, and to

inspections by the BDLE,” as well as “breeding kennel operators,” as

being similarly situated to herself, she failed to do so in her Amended
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Complaint. (Pls.' Resp. to Defs.' Mot. to Dismiss 31, 33.)   Instead,14 15,

Plaintiff Stoltzfus' Amended Complaint merely states that Defendants

“intentionally treated her differently from others similarly situated to

her.” (Am. Compl. ¶ 126.) Moreover, the facts alleged by Plaintiff

Stoltzfus are not so obvious to conclude that Plaintiff Stoltzfus was the

subject of differential treatment. Even under the more lenient pleading

standards for a class-of-one Equal Protection plaintiff, Plaintiff Stoltzfus

has not alleged more than a “thread-bare recitation of the elements”

needed to bring her claim. Iqbal v. Ashcroft, 129 S.Ct. at 1949.

Accordingly, said claim fails. See Perano, 2010 WL 1462367, at

**9–10, 2010 U.S. Dist. LEXIS 36781, at **31–32 (holding that when

a plaintiff alleges the existence of similarly situated individuals, they

must further allege “occasions or circumstances” of differential

treatment); Conklin, 2008 WL 2704629, at *11, 2008 U.S. Dist. LEXIS

53004, at *38 (M.D.Pa. July 7, 2008) (finding that “mere allegations of

mistreatment without identification of similarly situated individuals who

were treated differently will not support an equal protection claim.”).

Lastly, a review of the allegations raised by both Betty Stoltzfus and

the Associational Plaintiffs in their Amended Complaint contains

nothing more than unsupported insinuations regarding the purported

non-existence of a rational basis for the allegedly different treatment.

Instead, Plaintiffs summary conclude in their allegations that Defendants

have undertaken an injurious course of action to put Plaintiffs out of

business. (Am. Compl. ¶ 149.)
Even if Betty Stoltzfus and Associational Plaintiffs could sufficiently

show differential treatment, a rational basis for Defendants' conduct

exists on the face of the Complaint. In Cradle of Liberty Council, Inc.

v. City of Phila., 2008 WL 4399025, 2008 U.S. Dist. LEXIS 74515

 This argument is contradictory, in that Plaintiffs' Amended Complaint is replete14

with allegations that these other kennel owners and operators receive preferential
treatment from Defendants.

. In any event, the claim is insufficient. See Young I, 160 Fed.Appx. at 266 (finding15

that Plaintiff's “bald assertions” regarding unidentified but allegedly similarly situated,
co-workers being treated in a dissimilar matter, did not provide the defendants with the
notice required to frame a responsive pleading to his Equal Protection claim).
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(E.D.Pa. Sept. 25, 2008), after differential treatment had sufficiently

been shown, the court asked whether the selective enforcement against

the plaintiffs therein bore a rational relationship to a legitimate

government interest. The court then looked to the defendant's Response,

the plaintiff's Complaint, and other admissible documents. Cradle of

Liberty, at **6–7, 2008 U.S. Dist. LEXIS 74515, at **16–19. Here, the

inspection disparity between breeding kennels in Lancaster County and

non-profit kennels across the Commonwealth can be explained by the

fact that among the eight counties used by Plaintiffs for comparison,

Lancaster County houses the most dogs and also has the most kennels.

(Am. Compl. ¶ 84.) Moreover, as our sister court in the Middle District

has comprehensively explained:
The Commonwealth has established a rational basis for its enactment

of the Pennsylvania Dog Law and the amendments provided by Act 119.

Dog breeding is a lucrative business in Pennsylvania. According to

Plaintiffs there are over 2,600 kennels in the Commonwealth, most of

which earn their profit from the sale of puppies. (Doc. 15 at 12.) On

average, a female dog in a kennel will be impregnated every seven to

eight months, with at least fifteen-percent of all female dogs in a kennel

birthing at one time. (Id.) The apparent goal is to ensure that “at all times

female dogs ... are either bred and carrying puppies or birthing puppies

and prepared for being bred again.” (Id. at 13.) Kennels try to “maintain

a constant stream of puppies for sale, [meaning] female dogs must be

continually bred and puppies born and sold.” (Id.) Many of these female

dogs are kept in kennels their entire lives and are never permitted

outdoors. Puppies born from these dogs sell for between $ 250 to $ 550

if sold between eight and twelve weeks old. Puppies more than

seventeen weeks old are deemed “worthless” by breeders. (Id.) Given

the prevalence of dog kennels, and the enormous profit they tend to

generate, the Commonwealth has provided a rational basis for ensuring

some sort of regulation of the industry.
Both parties agree that the purpose of the Dog Law and Act 119 is

“to protect the health, safety and welfare of dogs.” The state has a

legitimate interest in protecting domestic animals, and the statute in

question is rationally related to this objective. The Dog Law, as

amended by Act 119, sets minimum standards that dog breeders and

kennel owners must abide by. These standards relate to such things as
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dog licenses and tags, kennel conditions, the transportation of dogs,

inspections of dogs and the premises in which they are kept, as well as

various other tasks not in question here. The regulation of the dog

breeding industry is nothing novel, the Pennsylvania Dog Law has been

around for twenty-seven years without objection from Plaintiffs. Act 119

only minimally changes previous version of the Dog Law, and the

Commonwealth has successfully established that these changes are

rationally related.
Prof'l Dog Breeders Advisory Council v. Wolff, No. 1:CV–09–0258,

2009 WL 2948527, at *13, 2009 U.S. Dist. LEXIS 83054, at **39–41

(M.D.Pa. Sept. 11, 2009) (emphasis added).
In view of the foregoing, Betty Stoltzfus' Equal Protection claim must

be dismissed.

(b) PDBAC and PDBA's Equal Protection Claim on Behalf of

Lancaster County Breeding Kennel Operators

Associational Plaintiffs allege disproportionate and aggressive

application of the Dog Laws against kennel operator-members in

Lancaster County, in violation of the Equal Protection Clause. (Am.

Compl. ¶¶ 87–89, 114.) Said Plaintiffs further allege that Defendants are

selectively enforcing the law to harass or put Plaintiffs' members out of

business. (Am. Compl. ¶ 95.) However, in their Response to Defendants'

Motion to Dismiss, Associational Plaintiffs argue their Equal Protection

claim under class-of-one jurisprudence. (Pls.' Resp. to Defs.' Mot. to

Dismiss 21.)The focus of associational Plaintiffs' Equal Protection claim

is for-profit breeding kennel owners in Lancaster County. (Am. Compl.

¶¶ 81, 85, 89 114, 120, 121.) Notably, Associational Plaintiffs' Equal

Protection cause of action ties Defendants' conduct to the alleged injury

sustained by “Lancaster County breeding kennels.” (Am. Compl. ¶¶ 120,

121.) Defendants move to dismiss solely on the ground that non-profit

kennels are not sufficiently similar to breeding kennels, which are the

focus of Plaintiffs' Amended Complaint. (Defs.' Mot. to Dismiss 8.) Said

Complaint alleges that BDLE targets Lancaster County breeding kennels

and arbitrarily favors all other kennels not in Lancaster county, as well

as non-profit kennels. (Am. Compl. ¶ 1.) Plaintiffs compare themselves
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to non-profit kennels  and kennels not in Lancaster County with more16

than 40,000 dogs. (Am. Compl. ¶¶ 78–79, 81–82, 85–88, 90.)

Additionally, Plaintiffs provide statistics to support their claim of

differential treatment between kennels in Lancaster County and those in

other counties, and allege that operating a kennel in Lancaster County

makes them one hundred times more likely to receive a warning, three

times more likely to be inspected, and more likely to be cited for a

violation. (Am. Compl. ¶¶ 78–79, 81–85, 87–89.) Finally, Plaintiffs

allege that their independent investigation of non-profit kennels revealed

conditions that were purportedly far below those at breeding kennels.

(Am. Compl. ¶¶ 90, 91.)

In Plaintiffs' Response to Defendants' Motion to Dismiss, Plaintiffs

argue that for-profit and non-profit kennels are appropriate comparators

because identical standards are applied to both. (Pls.' Resp. to Defs.'

Mot. to Dismiss 22.) Plaintiffs also maintain that kennels not in

Lancaster County are appropriate comparators to Lancaster County

kennels because the only difference is location. (Pls.' Resp. to Defs.'

Mot. to Dismiss 22.) Additionally, they contend that different treatment

occurred and is evidenced by the fact that non-profit kennels in

Pennsylvania were inspected 1356 times while for-profit kennels in

Lancaster County were inspected 1666 times during the 2006–2008

inspection period. (Am. Compl. ¶ 81.) Further, Plaintiffs allege that

there was no rational basis for the difference in treatment. (Am. Compl.

¶¶ 87–89.) In sum, Plaintiffs claim that Defendants are treating breeding

 Plaintiffs allege that they are similar to non-profit kennels because they were16

subject to the same Dog Law at the time this suit was filed in June 2009. In Plaintiffs'
Response, they note House Bill 2525, which treats non-profit kennels far differently than
for-profit kennels. See also 3 P.S. § 459–101 et seq. Said provision was signed into law
in October 7, 2008 and Plaintiffs note that it went into effect immediately. (Pls.' Resp.
to Defs.' Mot. to Dismiss 22, n. 6.) Newly-added kennel requirements 3 P.S. §
459–207(h)(1) through (16) went into effect one year after the Dog Law was amended;
3 P.S. § 459–207(h)(17)-(18), 207(i)(6)(x)(B) and (j) went into effect in sixty days, the
remainder of the Dog Law went into effect immediately. 
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kennel   owners in Lancaster County differently than kennels in other17

counties and non-profit kennels in all counties. (Am. Compl. ¶¶ 114,

116, 118, 120, 121.)

As just noted, Plaintiffs compare breeding kennel owners in

Lancaster County to other breeding kennels throughout the

Commonwealth, as well as to non-profit kennels in Lancaster County.

(Am. Compl. ¶¶ 78, 81, 82.) However, Plaintiffs also compare Lancaster

County breeding kennels to kennels not in Lancaster County without

distinction between non-profit and for-profit kennels. (Am. Compl. ¶¶

83–89; Pls.' Resp. to Defs.' Mot. to Dismiss 21–22.) By making these

comparisons, Plaintiffs attempt to isolate Lancaster County as the factor

responsible for the difference in inspection, warning, and citation

numbers between counties. In doing so, Plaintiffs are essentially

contending that kennels within Lancaster County, regardless of their

profit status, are unilaterally disfavored by Defendants. However, the

facts relied upon by Plaintiffs do not support their allegation that their

for-profit status contributes to the difference in number of inspections,

warnings, and citations. Similarly, in making comparative references to

non-profit kennels, Plaintiffs use facts derived not only from within

Lancaster County, but from the entire Commonwealth. (Am. Compl. ¶¶

78, 81, 82.) Therefore, Plaintiffs are simultaneously arguing that

for-profit kennel owners are unilaterally disfavored by

Defendants—regardless of whether their kennel is located in Lancaster

County—while at the same time alleging that Lancaster County is the

factor responsible for the numerical difference in Defendants' inspection,

warning, and citation among counties with more than 40,000 dogs,

including non-profit kennels within Lancaster County. (Am. Compl. ¶¶

81, 82.)

 The Dog Law currently and at the time of Plaintiffs' Amended Complaint does not17

include a definition for “breeding kennels.” Before the current version, the Dog Law
defined “breeding kennel” as: “[a]ny kennel operated for the purpose of breeding,
buying and selling or in any way transferring dogs for nonresearch purposes.” 3 P.S. §
459–102 (1996), amended by 3 P.S. § 459–102 (2008). The relevant state administrative
code at the time of Plaintiffs' Amended Complaint did not define “breeding kennels.”
See 7 Pa.Code § 21.1. The state administrative code incorporates the Dog Law by
reference. See 7 Pa.Code § 21.2.
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The Dog Law in effect at the time of Plaintiffs' Amended Complaint

lists sixteen different types of kennels. See 3 P.S. § 459–206. Private and

commercial kennels are each separated into six subcategories determined

by the number of dogs sold; boarding kennels are separated into three

subcategories determined by the number of dogs able to be

accommodated; and non-profit kennels constitute their own category.18

 A private kennel is defined as: “A kennel not meeting the definition of18

‘commercial kennel’ where dogs are kept or bred by their owner, for the purpose of
hunting, tracking, or exhibiting at dog shows, performance events, or field and
obedience trials.” 3 P.S. § 459–102.

A commercial kennel is defined as: “A kennel that breeds or whelps dogs and: (1) sells
or transfers any dog to a dealer, pet shop kennel; or (2) sells or transfers more than 60
dogs per calendar year.” Id.

A boarding kennel is defined as:
Any establishment available to the general public where a dog or dogs are housed for
compensation by the day, week or a specified or unspecified time. The term shall not
include a kennel where the practice of veterinary medicine is performed if the kennel
is covered by the provisions of the act of December 27, 1974 (P.L. 995, No. 326),
known as the “Veterinary Medicine Practice Act.” The term shall include any boarding
facility operated by a licensed doctor of veterinary medicine whether or not this facility
is on the same premises as a building or structure subject to the provisions of the
“Veterinary Medicine Practice Act.” The term shall include any establishment available
to the general public that, for consideration, takes control of a dog from the owner for
a portion of a day for the purposes of exercise, day care or entertainment of the dog. For
the purpose of this term, each time a dog enters the kennel it shall be counted as one
dog. This term does not include an establishment engaged only in dog grooming or dog
training.
Id.

A non-profit kennel is defined as:
A kennel registered under the laws of this Commonwealth as a nonprofit entity or a
nonprofit animal control kennel under sections 901 and 1002. The term shall include
kennels operated by approved medical and veterinary schools and nonprofit institutions
conducting medical and scientific research, which shall be required to register, but shall
not be required to pay any of the license fees set by this act, and which may use their
own identification tags for dogs within their kennels without being required to attach
tags hereinafter prescribed while dogs are within such kennels, if approved by the
secretary.

(continued...)



1038 ANIMAL WELFARE ACT

3 P.S. § 459–206(a). In Plaintiffs' Response in Opposition to

Defendants' Motion to Dismiss, they argue that the comparison to

non-profit kennels is appropriate because non-profit kennels are subject

to the same standards as for-profit kennels. (Pls.' Resp. to Defs.' Mot. to

Dismiss 22.) However, at the time of Plaintiffs' Amended Complaint,

non-profit kennels, boarding kennels, and kennel classes I through VI

had requirements that were different from commercial kennel classes I

through VI. 3 P.S. § 459–207(g).  Therefore, although the Dog Law is19 

applied throughout the Commonwealth, it does distinguish between

various types of kennels. Accordingly, all kennels are not the same and

despite Plaintiffs' apparent argument that they should be the same,

classification is a legislative function and not one of this Court.

Plaintiffs' Amended Complaint is replete with conclusory allegations

regarding purported similarities between breeding kennels in Lancaster

County and non-profit kennels or kennels in counties with more than

40,000 dogs. In Mann v. Brenner, 375 Fed.Appx. 232, 238–239 (3d

Cir.2010), the owner of a concededly “blighted” property, “ accused the

defendants of manipulating building codes and ordinance violations to

bring improper charges against him, intentionally damaging his

property, and lodging other unspecified false criminal charges against

him,” all in an effort to force him to sell his property. Id. at 234. In

assessing the plaintiff's Equal Protection claim, the court in Mann

deemed his Complaint deficient, because it lacked any comparisons of

Plaintiff to other property owners of blighted structures in the City of

York. Id. at 238–39. By analogy, Plaintiffs' use of the statewide

application of the Dog Law as a basis for choosing their comparators, is

no different than Mr. Mann comparing himself to “other property

owners” and not “other property owners of blighted structures.”

Additionally, although both non-profit kennels and kennels in counties

(...continued)18

Id.

 For instance, non-profit kennels are held to a different standard with regard to19

record keeping and are also not required to use county-issued tags. See 3 P.S. §§
459–203, 459–206(b), 459–207(c.1).
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with over 40,000 dogs may seek the approval of Defendants for

inspections and licenses in the same way breeding kennels in Lancaster

County also seek the approval of Defendants, this is insufficient as a

basis for similarity. See Perano, 2010 WL 1462367, at *10, 2010 U.S.

Dist. LEXIS 36781, at *33 (mobile home developers were deemed not

similarly situated to high end real estate developers or commercial

businesses merely because they sought the same or similar type of

permit approval and licensing from the defendant). Accordingly, the

mere fact that all kennel groups are subject to the approval of

Defendants in some fashion i.e., kennel licenses, kennel license

renewals, kennel inspections etc., does not alter this conclusion.
In addition to the lack of similarity between Associational Plaintiffs

and their comparators, said Plaintiffs do not allege a specific instance of

differential treatment. Instead, they attempt to allege differential

treatment by showing differences in the number of inspections,

warnings, and citations of various counties and non-profit kennels

compared to breeding kennels in Lancaster County. (Am. Compl. ¶¶ 81,

82, 84–89.) As in Conklin, Plaintiffs go into detail about the treatment

that some of their Lancaster County members received by Defendants

but fail to allege a specific situation where the Defendants treated a

similarly situated breeder differently/favorably. (Am. Compl. ¶¶ 47, 50,

53, 66.) Like Hill, Plaintiffs allege facts about the disfavored treatment

they received but fail to allege any facts about dog breeders who had the

same kennel conditions and were treated favorably.
In a civil rights matter involving an Equal Protection claim by a

police officer who had been terminated from employment, Plaintiff

alleged that “no similarly situated police officers were treated in the

same manner.” See Young v. New Sewickley Twp., 160 Fed.Appx. 263,

266 (3d Cir.2005) (referred to as “Young I ”). In affirming dismissal of

said claim, the Third Circuit reiterated that Plaintiff inadequately

identified a specific occasion of differential treatment, but provided him

with an opportunity to amend his Complaint. Id. In the Amended

Complaint, Plaintiff sufficiently stated a claim for Equal Protection by

alleging that “other officers were not suspended without proper

investigation; other officers were not subject to false charges of criminal

charges [sic], other officers were not prevented and/or harassed for

exercising their right to file charges against persons violating the law.”
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Young v. New Sewickley Twp., 2006 WL 3254525, 2006 U.S. Dist.

LEXIS 81723 (W.D.Pa., Nov. 8, 2006) (referred to as Young II ).

Finding that these averments were just barely sufficient to state an Equal

Protection claim, the court denied the defendant's Motion to Dismiss the

plaintiff's Equal Protection claim. Id. at *1, 2006 U.S. Dist. LEXIS

81723, at *2.
This Court notes that the Young I decision was rendered under the

more liberal, pre-Twombly pleading standard. However, current pleading

requirements mandate a class-of-one plaintiff to allege facts referencing

specific occasions or circumstances of differential treatment. In the case

at bar, Associational Plaintiffs' allegations of harassment and improper

enforcement of the Dog Law by Defendants as contained in their

Amended Complaint mirror the allegations discussed in Young I and

therefore fail to sufficiently describe the allegedly differential treatment.
Plaintiffs Amended Complaint contains no specific instances of

for-profit kennels in other counties within the Commonwealth that have

operated under sub-standard conditions, were inspected by the same

inspectors, and did not receive warnings or citations.20

Additionally, the disparity between non-profit kennels throughout the

Commonwealth and breeding kennels in Lancaster County—as relied

upon by Plaintiffs—is de minimus. Plaintiffs allege that in 2008, the

Commonwealth was home to two hundred and eighty-five (285)

non-profit kennels. (Am. Compl. ¶ 78.) These non-profit kennels were

inspected 1356 times by Defendants. (Am. Compl. ¶ 81.) Plaintiffs

allege that there are three hundred and two (302) for-profit kennels in

Lancaster County which were inspected 1666 times. (Am. Compl. ¶ 84.)

Based upon a plain reading of Plaintiffs' Amended Complaint, these

averments fail to adequately demonstrate any significant inspection

disparity between non-profit kennels as compared to for-profit kennels

 As previously noted, Associational Plaintiffs allege that they conducted20

“[i]ndependent investigations of various non-profit kennels,” and found conditions
therein to be “far below the standards applied to breeding kennels.” (Am. Compl. ¶ 90.)
However, Plaintiffs fail to allege the location of the non-profit kennels, or that
Defendants Donmoyer and Delenick inspected these non-profit kennels, found violations
of the law, and failed to issue warnings or citations. Accordingly, Plaintiffs cannot rely
upon these allegations for purposes of comparison.
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in Lancaster County. More importantly though, numbers alone cannot

satisfy Plaintiffs' pleading burden.
Finally, for the reasons previously set forth regarding Betty Stoltzfus'

Equal Protection claim, Association Plaintiffs have similarly failed to

sufficiently plead that there was no rational basis for any purported

differential treatment by Defendants.
In view of the foregoing, this Court finds that Betty Stoltzfus, PDBAC

and PDBA have failed to adequately plead a class-of-one Equal

Protection claim.
iv. Selective Enforcement

A facially valid law may still be unconstitutional and violate the

Equal Protection Clause if it is enforced in a discriminatory manner. Hill

v. City of Scranton, 411 F.3d 118, 125 (3d. Cir.2005) (citing Yick Wo v.

Hopkins, 118 U.S. 356, 373–374, 6 S.Ct. 1064, 30 L.Ed. 220 (1886)).

To establish selective enforcement, it must be shown that: “(1) the

plaintiff, compared with others similarly situated, was selectively

treated; and (2) the selective treatment was motivated by an intent to

discriminate on the basis of impermissible considerations, such as race

or religion, to punish or inhibit the exercise of constitutional rights, or

by a malicious or bad faith intent to injure a person.” Brobson v.

Borough of New Hope, No. CIV. A. 00–0003, 2000 WL 1738669, at

**4–5, 2000 U.S. Dist. LEXIS 16976, at **13–14 (E.D.Pa. Nov. 22,

2000) (citing Homan v. City of Reading, 15 F.Supp.2d 696, 702

(E.D.Pa.1998)). To satisfy the first prong, the plaintiff must name

someone who was similarly situated but treated differently. Id. To

satisfy the second prong, the plaintiff who is not alleging membership

in a suspect class nor asserting that the defendants' conduct was to

punish the plaintiff for exercising a constitutional right, must assert a

reason behind the alleged selective treatment. See Brobson, 2000 WL

1738669, at *5, 2000 U.S. Dist. LEXIS 16976, at **15–16. Merely

alleging that the defendant acted “maliciously” does not satisfy the

second prong. Id.

a. PDBAC and PDBA Fail to State a Claim for Selective

Enforcement in Violation of Equal Protection Because They Fail

to Allege Facts of a Similarly Situated Group
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Associational Plaintiffs fail to state a claim for Equal Protection

under the selective enforcement theory because they do not name a

similarly situated party who was treated differently to satisfy the first

prong. Plaintiffs allege they are similarly situated to non-profit kennels

and kennels  located outside of Lancaster County that have over 40,000

dogs because they are subject to the same standards as breeding kennels

in Lancaster County. (Am. Compl. ¶¶ 81, 84–89, 114; Pls.' Resp. to

Defs.' Mot. to Dismiss 22.) However, for the reasons previously set forth

hereinabove, Plaintiffs have failed to properly allege facts of a similarly

situated group.

b. Plaintiffs Fail to Allege a Reason Behind the Alleged Selective

Enforcement

In addition to the foregoing, Plaintiffs do not successfully allege that

Defendants' course of action is in retaliation for or to punish the exercise

of a constitutional right.  In the instant action, Plaintiffs allege that21

Defendants undertook their course of action “because of its adverse

consequence upon plaintiffs as Lancaster County breeding kennel

owners.” (Am. Compl. ¶ 120.) This allegation references the result of

Defendants' actions but does not state the Defendants' motivation in

pursuing those actions. See Brobson, 2000 WL 1738669, at *5, 2000

U.S. Dist. LEXIS 16976, at **15–16. (plaintiff failed to allege

membership in a suspect class, did not assert that the defendants'

conduct was punishment for the exercise of a constitutional right, and

did not offer a reason for the defendants' alleged selective treatment). As

such, Plaintiffs fail to state a claim on the basis selective enforcement.

v. Procedural Due Process

Defendants next seek dismissal of Plaintiffs' procedural Due Process

claim, which this Court notes is largely identical to a claim previously

raised by the PDBAC and adjudicated in the United States District Court

in the Middle District of Pennsylvania. See Prof'l Dog Breeders

 Instead, Plaintiffs insufficiently alleged that Defendants violated their Due Process21

liberty interest.  
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Advisory Council v. Wolff, Civil No. 1:CV–09–0258, 2009 WL

2948527, 2009 U.S. Dist. LEXIS 90346 (M.D.Pa. Sept. 11, 2009).

However, reaching the merits of the instant claim, this Court finds that

Plaintiffs lack injury to bring said claims before this Court. In

Pennsylvania, revocation or denial of a license does not become final

unless the kennel owner does not seek an administrative hearing within

ten (10) days of the Secretary's written notice to the kennel owner stating

the factual and legal basis for the revocation or denial. See 3 P.S. §

459–211(b)(2). A valid procedural Due Process claim “[m]ust allege a

state sponsored deprivation of a protected interest in life, liberty, or

property.” Prof'l Dog Breeders, 2009 WL 2948527, at *15, 2009 U.S.

Dist. LEXIS 90346, at *45 (quoting Rusnak v. Williams, 44 Fed.Appx.

555, 558 (3d Cir.2002)).
In the case Plaintiff PDBAC brought before the United States District

Court for the Middle District of Pennsylvania, said Plaintiff argued that

“ the administrative process after a cease and desist order is issued

violates procedural due process.” Id. There, the court reasoned that even

if PDBAC “[could] establish a protected property interest in a license

refusal or revocation, their Due Process claim still fails because the Dog

Law affords them notice and an opportunity to be heard.” Id.
In the matter now before this Court, Plaintiffs PDBAC, PDBA,

Myer, Esh, and Stoltzfus have failed to sufficiently allege a liberty

interest in engaging in the occupation of dog breeding. (Am. Compl. ¶¶

12, 148.) Even if Plaintiffs could allege a protected liberty interest in

dog breeding, their procedural Due Process claim would fail because the

Dog Law statutorily mandates notice and an opportunity to be heard

before the revocation or denial of a license becomes final. See 3 P.S. §

459–211(c). Plaintiffs allege denial of procedural Due Process because

a kennel owner is unable to challenge unsatisfactory notations received

during kennel inspection which may later be used to deny or revoke a

kennel license. (Am. Compl. ¶ 135.) 22

License revocation or denial does not become final until after notice

 This Court notes that in their Amended Complaint, Plaintiffs aver that breeder22

David Zimmerman was cited by a BDLE agent for kennel violations and that after a
hearing, said citations were dismissed. (Am. Compl. ¶¶ 51–54.
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is given to the kennel owner:
(b) NOTICE OF ACTION.—
(1) The secretary shall provide written notice of a kennel license, dealer

license or an out-of-state dealer license revocation, suspension or refusal

to the person whose license is revoked, suspended or refused. The notice

shall set forth the general factual and legal basis for the action and shall

advise the affected person that within ten days of receipt of the notice he

may file with the secretary a written request for an administrative

hearing. The hearing shall be conducted in accordance with 2 Pa.C.S.

(relating to administrative law and procedure).
3 P.S. § 459–211(b)(1).

An unsatisfactory notation alone does not automatically result in the

revocation or denial of a kennel license; the Dog Law lists factors that

the secretary may consider in denying or revoking a license. See 3 P.S.

§ 459–211(a)(a.1). Although the Secretary must revoke the license of

any kennel owner that is convicted of a crime relating to cruelty of

animals, there is no provision in the Dog Law that states that the

secretary must revoke or refuse a kennel license to someone who has

received anything short of a spotless kennel inspection. See 3 P.S. §

459–211(a). The revocation or denial of a kennel operator's license

becomes final ten days after notice and only if the dog breeder does not

request an administrative hearing. See 3 P.S. § 459–211(b)(2).
Plaintiffs fail to state a procedural Due Process claim because they

do not sufficiently allege a protected liberty interest. Moreover, even if

Plaintiffs had sufficiently alleged a protected liberty interest, the Dog

Law affords Plaintiffs adequate procedure.

vi. Due Process Violations Based Upon Unknown Standards

Plaintiffs further contend that their Due Process rights have been

violated because they were subjected to standards known only

inspectors. (Pls.' Resp. to Defs.' Mot. to Dismiss 34.) In support of same,

they cite to City of Chi v. Morales, 527 U.S. 41, 119 S.Ct. 1849, 144

L.Ed.2d 67 (1999), for the proposition that “ a law fails to meet the

requirements of the Due Process Clause if it is so vague and standardless

that it leaves the public uncertain as to the conduct it prohibits.” Id. at

56, 119 S.Ct. 1849. When raising an issue of statutory vagueness, a

plaintiff must show that “men of common intelligence must necessarily

guess at its meaning.” Borden v. School Dist. of Twp. of E. Brunswick,
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523 F.3d 153, 166–167 (3d Cir.2008) (internal quotations omitted). A

statute is deemed vague if: “(1) it fails to give a person of ordinary

intelligence a reasonable opportunity to know what is prohibited; or (2)

it fails to provide explicit standards to the enforcing officer.” Trojan

Tech. Inc. v. Commonwealth of Pa., 916 F.2d 903, 914 (3d Cir.1990).

Whether a statute is vague is determined on a “case-by-case basis and

the party opposing the statute or standard must show that it is vague as

applied to him.” Borden, 523 F.3d at 167 (quoting San Filippo v.

Bongiovanni, 961 F.2d at 1125, 1136 (3d Cir.1992)). Additionally, when

the statute being challenged does not involve First Amendment rights,

it must be examined in light of the facts and cannot be challenged for

vagueness by a person to whom the statute clearly applies. See Todd &

Co. Inc. v. S.E.C., 557 F.2d 1008, 1013 (3d Cir.1977) (rejecting the

argument that National Association of Securities Dealers' rule was vague

as applied to the plaintiff because it gave sufficient warning to avoid the

prohibited conduct and the conduct would reasonably be expected to

violate the rules by those subject to them).
In the matter before this Court, Plaintiffs seek to challenge the

absence of inspection standards by alleging that there are no standards

for kennel operators to follow, while concurrently alleging arbitrary

enforcement of the Dog Law. (Am. Compl. ¶¶ 2, 24–26, 42, 46, 53, 68.)

In their Response to Defendants' Motion to Dismiss, Plaintiffs attempt

to clarify their Due Process claim by stating that the “shifting standard

known only to inspectors” resulted in arbitrary enforcement of the Dog

Laws. (Pls.' Resp. to Defs.' Mot. to Dismiss 34.)
Associational Plaintiffs allege that Defendants failed to create and

enforce objective standards for kennel compliance and failed to train

their agents and employees with objective standards for kennel

compliance leading to discriminatory enforcement of kennel regulations.

(Am. Compl. ¶¶ 25–26.) Said Plaintiffs note the absence of a dealer

manual or inspection guide, which they claim leaves kennel enforcement

to the unbridled discretion of BDLE agents. (Am. Compl. ¶ 24.)

Additionally, Plaintiffs contend that there is no objective standard for

kennel operators to follow regarding inspections. (Am. Compl. ¶ 2,

24–26, 39, 42, 57.) As one example, Plaintiffs allege that there is no

regulation for kennel operators to follow that instructs them on how

clean an area must be to receive a satisfactory notation. (Am. Compl. ¶
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42.) Further, Plaintiffs allege that kennels are inspected using the

subjective standards of Defendant Donmoyer because objective

standards do not exist. (Am. Compl. ¶¶ 40, 43, 44, 57.) In response to

these claims, Defendants argue that 7 Pa.Code §§ 21.1–21.42 provides

a comprehensive list of kennel requirements. (Defs.' Mot. to Dismiss

18.)
Beyond alleging that standards for kennel inspections do not exist,

Plaintiffs fail to allege how the current regulations are insufficient to put

kennel operators on notice of prohibited conduct. In fact, their

Complaint clearly demonstrates that they are aware of the type of

conduct that is prohibited, as they personally investigated non-profit

kennels and made notations of alleged inadequacies. (Am. Compl. ¶¶

90–91.) Plaintiffs measure non-profit kennels by a standard unknown to

this Court but do not allege how the Dog Law fails to put breeders on

notice of prohibited conduct.
The only specific mention of the Dog Law with regard to its

purported vagueness, is made in regards to the allowable amount of

excreta to pass inspection. (Am. Compl. ¶¶ 42, 43.) Even then, Plaintiffs

do not allege how the Dog Law is insufficient to put a breeder on notice.

Plaintiffs claim that there is no way to know when Defendant Donmoyer

will feel there is an excess of excreta to constitute a violation. (Am.

Compl. ¶ 44.) They also allege that there is no regulation that a person

could follow that specifies the level of cleanliness required to achieve a

satisfactory grade by the BDLE. (Am. Compl. ¶ 42.) However, the

statute reads in relevant part as follows:
Excreta, feces, hair, dirt, debris and food waste must be removed

from primary enclosures at least daily or more often if necessary to

prevent an accumulation of excreta, feces, hair, dirt, debris and food

waste to prevent soiling of dogs contained in the primary enclosures and

to reduce disease hazards, insects, pests and odors.
3 P.S. § 459–207(h)(14)(i).

The prohibited conduct is the accumulation of excreta; the fact that

the Dog Law does not quantify the amount does not constitute a failure

to notify Plaintiffs of the prohibited conduct.
Moreover, Plaintiffs cite to various portions of the Dog Law, which

demonstrates that they are aware of the existence of statutes governing

kennel maintenance/operations. (Am. Compl. ¶¶ 1, 56, 60–61.) This runs

contrary to their assertion that they do not have sufficient notice of
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prohibited conduct. To the extent Plaintiffs seek to challenge the

standards applicable to the enforcing officer, they have not alleged

sufficient facts to state this claim beyond the blanket assertion that

“Defendants have failed to train their agents and employees on objective

standards for kennel compliance.” (Am. Compl. ¶ 26.) Further, the Dog

Law governs training for inspection personnel. See 3 P.S. § 459–901(b).

In their Response to the instant Motion, Plaintiffs provide no discussion

regarding how this training is inadequate. Accordingly, Plaintiffs' sixth

cause of action must be dismissed.

vii. Arbitrary Enforcement

Regarding arbitrary enforcement, Due Process limits what the

government may do in its legislative and executive capacities and what

is considered fatally arbitrary depends on whether legislation or a

specific act of a government officer is at issue. See County of

Sacramento v. Lewis, 523 U.S. 833, 846, 118 S.Ct. 1708, 140 L.Ed.2d

1043 (1998). “Only the most egregious official conduct is said to be

arbitrary in the constitutional sense.” Id., quoting Collins v. Harker

Heights, 503 U.S. 115, 129, 112 S.Ct. 1061, 117 L.Ed.2d 261 (1992).

Official conduct is arbitrary when it rises to a level that would “shock

the conscience.” Id. In their seventh cause of action, Plaintiffs PDBAC,

PDBA, Myer, Esh and Stoltzfus complain of Due Process violations

based upon Defendants' alleged policy of refusing to issue objective

standards for kennel operators, resulting in the kennel operators'

inability to comply with regulations. (Am. Compl. ¶¶ 140–145.)

Plaintiffs further contend that Defendants' reinspection of an entire

kennel—rather than limiting subsequent inspections to previous

violations—makes compliance impossible. (Am. Compl. ¶¶ 142, 145.)

To the extent Plaintiffs' seventh cause of action replicates the sixth

regarding vagueness, it must be dismissed.
However, to the extent Plaintiffs' seventh cause of action may be

construed solely as an assertion that Defendants' actions result in

arbitrary enforcement of the Dog Laws, said claim must include

sufficient facts to show an executive act that is so arbitrary, it would

shock the conscience.
Plaintiffs allege two courses of conduct that may be evaluated under
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this Due Process claim. First, Plaintiffs allege that the reinspection is a

pretext for finding new violations instead of checking to see whether old

violations have been remedied. (Am. Compl. ¶ 142; Pls.' Resp. to Defs.'

Mot. to Dismiss 24–25.) Plaintiffs further claim that upon reinspection,

Defendants found more violations and recorded “unsatisfactory

notations and issued additional citations.” (Am. Compl. ¶¶ 53, 59–61,

64.) These facts show that reinspection occurred, violations were found,

and citations were issued.23

The second course of conduct that Plaintiffs challenge is the failure

of Defendants to issue standards. For the reasons set forth hereinabove

regarding sufficient notice of prohibited conduct, this allegation merits

no further discussion.
Regarding an intent to injure, Plaintiffs allege that Defendants

engaged in harassment. (Am. Compl. ¶¶ 50, 73.) However, this Court

finds that the conduct complained of in their Complaint does not rise to

a level that would “shock” one's conscience. See County of Sacramento,

523 U.S. at 846, 118 S.Ct. 1708.
Accordingly, Plaintiffs' seventh cause of action alleging arbitrary

enforcement in violation of due process must be dismissed.

viii. Due Process—Liberty Interest

Defendants seek to dismiss Plaintiffs' eighth and final cause of

action, which alleges a violation of their liberty interest in earning a

living. (Am. Compl. ¶¶ 147–150.) Inasmuch as Plaintiffs fail to allege

how Defendants' conduct prohibits them from engaging in the

occupation of dog breeding, said claim must be dismissed.The liberty

guarantee of the Fourteenth Amendment includes the right to “engage

in the common occupations of life ... as essential to the orderly pursuit

of happiness by free men.” Conn v. Gabbert, 526 U.S. 286, 291, 119

S.Ct. 1292, 143 L.Ed.2d 399 (1999) (internal citations omitted). This

liberty guarantee “includes a generalized due process right to choose

one's field of private employment,” but is subject to reasonable

 The Dog Law mandates that each for-profit kennel is inspected at least twice per23

year. The fact that a kennel was reinspected does not, alone, signify a departure into
arbitrary conduct, since reinspection is mandated by statute. See 3 P.S. § 459–218(a).
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government regulation. Id. at 291–292, 119 S.Ct. 1292; See also Dent

v. W. Va., 129 U.S. 114, 9 S.Ct. 231, 32 L.Ed. 623 (1889) (upholding

licensing requirement to practice medicine because state has interest in

maintaining general welfare of its citizens). “[I]t is the liberty interest to

pursue a calling or occupation, not the right to a specific job, that is

secured by the Fourteenth Amendment.” Culinary Serv. of Del. Valley,

Inc. v. Borough of Yardley, 385 Fed.Appx. 135, 141 (3d Cir.Pa.2010)

(citing Piecknick v. Pa., 36 F.3d 1250, 1259 (3d Cir.1994)). “[P]laintiffs

must allege an inability to obtain employment within the field, not just

a particular job or at a specific location or facility.” Id.

In the instant matter, Plaintiffs allege that the practice of denying

kennel licenses based upon “unsatisfactory” notations made after a

kennel inspection, violates their Fourteenth Amendment liberty interest.

(Am. Compl. ¶¶ 148–150; Pls.' Resp. to Defs.' Mot. to Dismiss 36.)

However, Plaintiffs are not prohibited from pursuing their chosen

occupation of dog breeding when they receive an unsatisfactory notation

after kennel investigation. Plaintiffs have not alleged how a notation

directly affects the pursuit of the dog breeding profession. Although an

unsatisfactory notation may later become a basis for denying or revoking

a kennel license, it does not, in and of itself, prohibit the dog breeder

from continuing to breed dogs unless or until his or her kennel license

is actually denied or revoked. See 3 P.S. § 459–211(b). Additionally,

and as noted hereinabove, the denial of a kennel license is effective ten

days after notice of denial is given to the dog breeder and only if the

breeder has not requested a hearing on the matter. Id. Receiving an

“unsatisfactory” notation does not result in any dog breeding

interruption. Instead, an unsatisfactory notation is one of several factors

that the Secretary may consider in determining whether to ultimately

deny or revoke a kennel license. See 3 P.S. § 459–211(a.1).
Plaintiffs allege that Defendants' course of conduct has been carried

out with the intent to put Plaintiffs out of business, in violation of their

liberty interest. (Am. Compl. ¶ 149.) Defendants move to dismiss

Plaintiffs Stoltzfus, Myer and Esh's liberty interest claim because they

either remain in business or have chosen to close their business of their

own volition and thus lack a cognizable injury to bring forth this claim.

(Defs.' Mot. to Dismiss 18–19.) This Court finds that said Plaintiffs have
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failed to state a claim upon which relief can be granted and that said

claim must therefore be dismissed.
First, it is apparent that Plaintiff Stoltzfus removed her dogs in

furtherance of her husband's business interests and voluntarily closed her

kennel. (Am. Compl. ¶¶ 70, 73.) Defendants Delenick and Warden

Siddons are referenced in the Amended Complaint for issuing citations

after Plaintiff Stoltzfus' decision to remove all of her dogs. (Am. Compl.

¶¶ 72, 73, 74.) Accordingly, Plaintiff Stoltzfus does not have a

cognizable injury to bring a liberty interest claim.
Next, Plaintiff Myer alleges that he was inspected and denied a

kennel license for a quarter of the 2008 year but was later licensed in

April 2008. (Am. Compl. ¶ 65.) This interruption was temporary and

Plaintiff Myer returned to his chosen profession. See Conn, 526 U.S. at

292, 119 S.Ct. 1292 (noting that a brief interruption of one's livelihood

as a result of legal process does not “rise to the level of a violation of the

Fourteenth Amendment's liberty right to choose and follow one's

calling.”). Accordingly, Plaintiff Myer does not sufficiently allege a

liberty interest claim.
Lastly, Plaintiff Esh asserts that he received two “unsatisfactory”

notations in December of 2007 and April of 2008 because Defendant

Donmoyer felt that he was not removing dog waste properly. (Am.

Compl. ¶¶ 40, 41, 43.) Plaintiff Esh does not allege how these notations

stopped him from engaging in his chosen profession. Accordingly,

Plaintiff Esh does not sufficiently allege a liberty interest claim.
In view of the foregoing, Plaintiffs' eighth cause of action must be

dismissed.

IV. Conclusion

For the reasons set forth hereinabove, Defendants' Motion to Dismiss

Plaintiffs' first cause of action will be denied   and Defendants' Motion24

to Dismiss Plaintiffs' third, fourth, fifth, sixth, seventh and eighth causes

of action will be granted.
An appropriate Order follows.

 Plaintiffs' cause of action for declaratory judgment is hereby rendered moot,24

except with regard to Plaintiffs' First Amendment claim, which is not being objected to
by Defendants.
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ORDER

AND NOW, this 3rd day of November, 2010, upon consideration of

Defendants' Motion to Dismiss the First, Third, Fourth, Fifth, Sixth,

Seventh and Eighth Causes of Actions from the First Amended

Complaint (Doc. No. 18) and Plaintiffs' Opposition thereto (Doc. No.

19), it is hereby ORDERED and DECREED that said Motion is

GRANTED IN PART and DENIED IN PART, as follows:—

Defendants' Motion to Dismiss Plaintiffs' first cause of action is

DENIED;  and,1

 — Defendants' Motion to Dismiss Plaintiffs' third, fourth, fifth, sixth,

seventh and eighth causes of action is GRANTED.

 Plaintiffs' cause of action for declaratory judgment is hereby rendered moot, except1

with regard to Carl Gilgore's First Amendment claim, which is not being objected to by
Defendants.
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In re:  VANISHING SPECIES WILDLIFE, INC., A FLORIDA

NOT-FOR-PROFIT CORPORATION; BARBARA HARTMAN-

HARROD; AND JEFFREY HARROD, INDIVIDUALS. 
AWA Docket No. 10-0194. 
Decision and Order.
Filed August 5, 2010.

AWA.

Babak A. Rastgoufard, for the Administrator, APHIS.
Ellis W. Peetluk, for Respondents.
Decision issued by Peter M. Davenport, Chief Administrative Law Judge.

This action was brought by the Administrator of the Animal and

Plant Health Inspection Service by the filing on March 30, 2010 of an

Order to Show Cause why Animal Welfare License 58-C-0660 Should

Not Be Terminated based upon the alleged failure of the Respondents to

comply with the terms and conditions of a Consent Decision entered in

AWA Docket No. 08-0136 on February 5, 2009. The Respondents filed

an Answer on May 19, 2010, admitting in part certain of the allegations

of the Order to Show Cause, but seeking to excuse full compliance on

the grounds that the Respondents had made continual good faith efforts

to find humane placement for the big cats still in their possession, but

had not been able to do so due to the age and health condition of the

cats. 
On June 23, 2010, the Administrator filed a Motion for Summary

Judgment based upon the pleadings and the evidence tendered with the

Motion, asking for termination of the Animal Welfare license held by

the corporate Respondent and disqualifying the Respondents from

obtaining an Animal Welfare license for a period of no less than two

years. The Respondents have responded, suggesting that there are

genuine issues of fact in dispute, including whether the Respondents

were in substantial compliance with the terms of the Consent Decision;

whether any failure was willful; and whether any technical failures

nevertheless demonstrated good faith on the parts of the Respondents. 
The Respondents deny that their failure to permanently reduce the

number of Animal Welfare Act regulated animals ….by selling,

donating, or otherwise placing any juvenile and adult big cats….was
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willful, but rather was based upon humane considerations and the

difficulty of placing cats with the age and health needs that the

remaining animals have.
As I will find that the Answer of the Respondents does admit

noncompliance as to the requirement to permanently reduce the number

of big cats and that willfulness need not be shown in order to enforce the

terms and provisions of a Consent Decision, I will  find there are no

issues of genuine fact at issue and will grant the Motion for Summary

Judgment.  
Discussion 

The Animal Welfare Act (the Act or AWA) provides that the

Secretary shall issue licenses to dealers and exhibitors upon application

in such form and manner as the Secretary may prescribe (7 U.S.C.

§2133). The power to require and to issue licenses under the Act

includes the power to terminate a license and to disqualify a person from

being licensed. In re: Animals of Montana, 68 Agric. Dec._____ (2009);

In re: Amarillo Wildlife Refuge, Inc. 68 Agric. Dec. ____ (2009); In re:

Loreon Vigne, 67 Agric. Dec. _____ (2008); In re: Mary Bradshaw, 50

Agric. Dec. 499, 507 (1991). 
The Judicial Officer, speaking for the Secretary, has repeatedly held

motions for summary judgment appropriate in cases involving the

termination and denial of Animal Welfare Act licenses. In re: Amarillo

Wildlife Refuge, Inc., supra; In re Loreon Vigne, supra, In re: Mark

Levinson, 65 Agric. Dec. 1026, 1028 (2006). The Judicial Officer has

also held that hearings are unnecessary and futile when there is no

factual dispute of substance. In re: Animals of Montana, 68 Agric. Dec.

____(2009), 2009 WL 624354 at *7 citing Veg-Mix, Inc. v. United

States Dep’t of Agric., 832 F. 2d 601, 607 (D.C. Cir. 1987). 
It is clear, as was suggested in the Administrator’s Motion for

Summary Judgment, that from the number of Consent Decisions entered

in any given year that settlements constitute an important role in

deciding matters before the Secretary as such settlements benefit both

the Department and the respondents who generally received a reduced

sanction. See, In re James Blackwell, et al. 50 Agric. Dec. 465, 472

(1991). Accordingly, settlement agreements in administrative

proceedings should be enforced in the absence of extraordinary
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circumstances. In re: Far West Meats and Michael A. Serrato, 55 Agric.

Dec. 1033, 1041 (1996); In re: Two Countries City Dressed Abattoir

Packing Corp., 48 Agric. Dec. 158, 164 ((1989); In re: Indian

Slaughtering Co., Inc., 35 Agric. Dec. 1822, 1827 (1976). 
In this action, the Administrator of the Animal and Plant Health

Inspection Service (APHIS) determined that the Respondents are unfit

to be licensed and that issuance of a license would be contrary to the

purposes of the Act. See, ¶ 15, Goldentyer Declaration. In reaching this

determination, Dr. Goldentyer concluded that the Respondents had

ignored the terms of the Consent Decision and Order issued for the

purpose of ensuring humane treatment of animals and cited the

Respondents’ repeated failures to allow inspections of their facility. Id.

Attachment 4, 6, 9, & 10.  While the Respondents might question the1

use of the verb “ignore,” it is unnecessary to determine whether there is

a meretricious element to the noncompliance. It remains undisputed that

the Respondents have failed to comply with the terms of the Consent

Decision and Order. Even were the unsuccessful attempts to inspect the

Respondents’ records overlooked or not considered, the record amply

demonstrates that the deadline to dispose of the big cats set forth in the

Consent Decision and Decree has long since expired and has been now

exceeded by over a year bespeaking an unacceptable and overly cavalier

approach on the Respondents’ part to satisfy a condition that they freely

undertook. It is also clear that the Respondents never sought an

extension of the deadline prior to its expiration.
Section 2.11 of the Regulations (9 C.F.R. §2.11) authorizes denial of

a license for a variety of reasons, including:
(a) A license will not be issued to any applicant who:

. . . .
(6) Has made any false or fraudulent statements or provided any

false or fraudulent records to the Department or other government

agencies, or has pled nolo contendere (no contest) or has been

found to have violated any Federal, State, or local laws or

regulations pertaining to the transportation, ownership, neglect,

or welfare of animals, or is otherwise unfit to be licensed and the

Administrator determines that issuance of a license would be

contrary to the purposes of the Act.

Respondents denied generally that they failed to make their records available for1

inspection; however, the inspection reports do not appear to be disputed.
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Section 2.12 (9 C.F.R. §2.12) provides:

A license may be terminated during the license renewal process

or at any other time for any reason that an initial license

application may be denied pursuant to §2.11 after a hearing in

accordance with the applicable rules of practice.

Accordingly, based upon the record before me, the following

Findings of Fact, Conclusions of Law and Order will be entered.

Findings of Fact

1. Vanishing Species Wildlife, Inc. (VSW) is a Florida not-for-profit

corporation.  The corporation’s mailing address as of April of 2010 is in

Sunrise, Florida.
2. Barbara Hartman-Harrod is an individual who resides in Florida and

is a director of VSW.
3. Jeffrey Harrod is an individual who reside in Florida and is a director

of VSW.
4. Both Barbara Hartman-Harrod and Jeffrey Harrod have done

business as VSW.
5. VSW, Barbara Hartman-Harrod and Jeffrey Harrod, at all times

material times were operating as an exhibitor as that term is defined in

the Act and Regulations, and have held Animal Welfare Act License

number 58-C-0660, issued to “VANISHING SPECIES WILDLIFE,

INC.”
6. VSW’s primary facility in which its animals are housed is located in

Davie, Florida.
7. On June 5, 2008, the Administrator filed a complaint against the

Respondents, alleging that they had willfully violated the Act and

Regulations. In re: Vanishing Species Wildlife, Inc., et al. AWA Docket

No. 08-0136.
8. On February 5, 2009, a Consent Decision and Order signed by the

Respondents was entered.
9. The Respondents have failed to comply with the terms and

conditions set forth in the Consent Decision and Order by failing to

permanently reduce the number of AWA regulated animals by selling,

donating or otherwise placing any juvenile and adult big cats currently

housed at their primary facility no later than July 31, 2009.
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10.Animal Care inspectors sought unsuccessfully on a number of

occasions to inspect Respondents’ animals, facilities and records;

however, the Respondents were unavailable.  Attachment 4, 6, 9, & 10

to Order to Show Cause.
10.The Administrator has determined that VSW, Barbara Hartman-

Harrod and Jeffrey Harrod are unfit to be licensed and that allowing

them to hold a license would be contrary to the purposes of the Act.

Conclusions of Law

1. The Secretary has jurisdiction in this matter.
2. The findings of the Administrator that VSW, Barbara Hartman-

Harrod and Jeffrey Harrod are unfit to be licensed and that allowing

them to hold a license would be contrary to the purposes of the Act are

warranted for the failure of the Respondents to timely comply with the

terms and conditions of the Consent Decision and Order entered on

February 5, 2009 in In re: Vanishing Species Wildlife, Inc., et al., AWA

Docket No. 08-0136.

Order 

1. Animal Welfare Act License number 58-C-0660, issued to

“VANISHING SPECIES WILDLIFE, INC.” is terminated.
2. The Respondents, and any of their agents, assigns, and any business

entity for which any of them are an officer, agent or representative or

otherwise holds a substantial business interest are disqualified for a

period of 2 years from becoming licensed under the Animal Welfare Act

or otherwise obtaining, holding, or using an Animal Welfare Act license,

directly or indirectly through any corporate or other device or person.
3. This Decision and Order shall become final without further

proceedings 35 days after service unless an appeal to the Judicial Officer

is filed with the Hearing Clerk within 30 days after service, pursuant to

Section 1.145 of the Rules of Practice (7 C.F.R. §1.145).
Copies of this Decision and Order will be served upon the parties by

the Hearing Clerk.

__________
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In re:  KARL MITCHELL, AN INDIVIDUAL; AND BIG CAT

ENCOUNTERS, A NEVADA CORPORATION.
AWA Docket No. 09-0084.
Decision and Order.
Filed August 25, 2010.

AWA.

Colleen A. Carroll, for Complainant.
Respondent, Pro se.
Decision issued by Victor W. Palmer, Administrative Law Judge.

This is an administrative disciplinary proceeding initiated by a

complaint filed by the Administrator of the Animal and Plant Health

Inspection Service (“APHIS”), an agency of the United States

Department of Agriculture (“USDA”), that alleges Respondents violated

the Animal Welfare Act, as amended (7 U.S.C. §§ 2131- 2159; “the

Act”), and the Regulations and Standards issued under the Act (9 C.F.R.

§§ 1.1-3.142; “Regulations and Standards”). On April 6-8, 2010, I

conducted an oral hearing in Las Vegas, Nevada at which transcribed

testimony was taken. APHIS was represented by its attorney, Colleen A.

Carroll, Office of the General Counsel, Washington D.C. Respondents

participated pro se. At the conclusion of the hearing, I set a schedule for

the filing of proposed findings and conclusions with supporting

arguments. Upon consideration of the record evidence, the arguments

and explanations of the parties, and controlling law, it is found for the

reasons that follow, Respondents have violated the Act and the

Regulations and Standards by exhibiting tigers for compensation without

a requisite license; exhibiting these tigers to the public without sufficient

space and barriers between the animals and the viewing public; and by

refusing to allow their facilities, records and animals to be examined by

inspectors employed by APHIS. Moreover, Respondent Karl Mitchell

has knowingly failed to obey two cease and desist orders previously

entered against him by the Secretary of Agriculture.  I have concluded

that Respondents should be made subject to cease and desist orders and

assessed a civil penalty, jointly and severally, of $50,625.00. I have

further concluded that Respondent Karl Mitchell, individually, should

be assessed an additional $18,000.00 penalty for his knowing failure to

obey, on twelve occasions, the provisions of the cease and desist orders

entered against him. 
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Findings of Fact

1. Respondent Big Cat Encounters is a Nevada, non-profit

corporation. Its registered agent is Legal Forms Depot/Lance

Kreigh, 1161 South Loop Road A-4, Pahrump, Nevada 89048. Its

business address is Post Office Box 1085, Pahrump, Nevada

89048.
2. Respondent Karl Mitchell is an individual whose mailing address

is Post Office 1085, Pahrump, Nevada 89041. Respondent Karl

Mitchell has always been an officer of Respondent Big Cat

Encounters. Since November 18, 2009, Respondent Karl Mitchell

has held all of the offices of Big Cat Encounters, and is its sole

director. Respondent Karl Mitchell held AWA license number 88-

C-0076 until October 7, 2001, when an order of the Secretary of

Agriculture revoking the license became effective.
3. Respondents jointly operate a moderate-size business that owns

exotic animals. The business purports to be a non-profit animal

rescue shelter and, for that reason, Respondents contend their

operations are exempt from the licensing, handling and inspection

requirements of the Act and the Regulations and Standards.
4. Respondent Karl Mitchell was the subject of the following prior

adjudicative decisions by the Secretary of Agriculture respecting

violations of the Act and the Regulations and Standards:
a. In re Karl Mitchell d/b/a All Acting Animals, 57 Agric.

Dec. 972 (1998). In this decision and order, issued in 1998,

Mr. Mitchell was assessed a civil penalty of $750 and

made subject to a cease and desist order.
b. In re Karl Mitchell, an individual; and All Acting Animals,

a sole proprietorship or unincorporated association, 60

Agric. Dec. 91 (2001). In this second decision and order,

issued in 2001, Mr. Mitchell was assessed a civil penalty

of  $16,775, made subject to a second cease and desist

order, and had his AWA license revoked. The license

revocation became effective on October 7, 2001, sixty days

after Mr. Mitchell was served with a copy of the order. 
5. On April 17, 2004, February 1, 2008, February 2, 2008 and

August 22, 2009, Respondents exhibited one or more tigers to the

public for compensation by requiring “donations” from persons

who were either photographed with the tigers, or were allowed to
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pet, touch or otherwise be in close proximity to the tigers that

were not separated from the public by barriers. In 2009,

Respondent Karl Mitchell was engaged as the trainer of a tiger

that he brought to the set of the Paris Hilton reality show where,

in June of 2009, it was filmed while being petted by various cast

members. These exhibitions took place without sufficient distance

and/or barriers between the tigers and the general viewing public

so as to assure the safety of the animals and the public.
6. On May 4, 2004 and March 6, 2008, Respondents denied APHIS

inspectors access to inspect the facilities, records and animals at

a zoo operated by Respondents at which live animals were kept

for public exhibition,   
7. On July 6, 2007, the Nye County Animal Shelter/Control,

Pahrump, Nevada investigated a report of a dead lion in a trailer

on the rear of property owned by Sandy Allman, 4210 Jesse,

Pahrump, Nevada. At the time of the report and the investigation,

Ms. Allman was deceased, and the report noted that her

boyfriend, Respondent Karl Mitchell, was in prison. The Nye

County agency concluded there was no case “with which this

department can move forward….” (CX-2, at 1). Mr. Mitchell has

denied any knowledge of the presence of the lion on Ms.

Allman’s property. The record lacks proof that Respondents

failed to provide the lion adequate veterinary care, food, water,

and housing while it was alive as Complainant alleged in its

Second Amended Complaint. 

Conclusions

1. On April 17, 2004, February 1, 2008, February 2, 2008, a day in

June, 2009, and on August 22, 2009, Respondents exhibited one

or more tigers to the public for compensation without holding a

valid license as required by the Act and section 2.1 of the

Regulations and Standards (7 U.S.C. § 2132 (h) and 2133; 9

C.F.R. § 2.1(a)).
2.  On April 17, 2004, February 1, 2008, February 2, 2008, a day in

June, 2009, and on August 22, 2009, Respondents exhibited one

or more tigers to the public for compensation in such manner as

to violate the Act and the Regulations and Standards for handling
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exotic animals (7 U.S.C. § 2143; 9 C.F.R. § 1.1 and §

2.131(c)(1)).
3. On May 4, 2004 and March 6, 2008, Respondents denied APHIS

inspectors access to inspect the facilities, records and animals at

a zoo where it kept animals for public exhibition in violation of

the Act and the Regulations and Standards (7 U.S.C. § 2146(a);

9 C.F.R.§ 2.126(a)).
4. A cease and desist order should be entered against each

Respondent to deter them from future violations of the Act and

the Regulations and Standards.
5. Civil penalties in the total amount of $50,625.00 should be

assessed, jointly and severally, against the Respondents for their

violations of the Act and the Regulations and Standards.
6. On each the twelve occasions set forth in Conclusions 1, 2 and 3,

supra, Respondent Karl Mitchell knowingly failed to obey the

cease and desist orders entered against him by the Secretary of

Agriculture under section 2149(b) of the Act, and additional civil

penalties in the total amount of $18,000.00 should therefore be

assessed against Respondent Karl Mitchell individually.

Discussion

A. The Violations 

After his APHIS license was revoked, Respondent Karl Mitchell

continued to operate as an exhibitor. He has done so both as an

individual and through Big Cat Encounters, the non-profit corporation

he formed in an effort to exempt his activities from governmental

regulation. But his activities are not exempt. Just as before, he is a

trainer of lions, tigers and other exotic animals that he and the

corporation he formed exhibit to the public for compensation.
The meaning of “Exhibitor” is specifically defined in the Act:

The term “exhibitor” means any person (public or private)

exhibiting any animals, which were purchased in commerce or

the intended distribution of which affects commerce, or will

affect commerce, to the public for compensation, as determined

by the Secretary, and such term includes carnivals, circuses, and

zoos exhibiting such animals for profit or not;…

7 U.S.C. § 2132 (h)
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The Regulations and Standards reiterate this definition:

Exhibitor means any person (public or private) exhibiting any

animals, which were purchased in commerce or the intended

distribution of which affects commerce, or will affect commerce,

to the public for compensation, as determined by the Secretary.

This term includes carnivals, circuses, animal acts, zoos, and

educational exhibits, exhibiting such animals whether operated

for profit or not….

9 C.F.R. § 1.1

The Regulations and Standards clarify that a lion or tiger is an

“exotic animal” that is within the ambit of the Regulations and

Standards:

Exotic animal means any animal not identified in the definition

of “animal” provided in this part that is native to a foreign

country or of foreign origin or character, is not native to the

United States, or was introduced from abroad. This term

specifically includes animals such as, but not limited to, lions,

tigers, leopards….

9 C.F.R. § 1.1

The term “Zoo” is also defined in the Regulations and Standards:

Zoo means any park, building, cage, enclosure, or other structure

or premise in which a live animal or animals are kept for public

exhibition or viewing, regardless of compensation.  

9 C.F.R. § 1.1

Exhibitors require valid, current licenses issued by the Secretary of

Agriculture (7 U.S.C. §§ 2133, 2134; 9 C.F.R. § 2.1).
They are also required to comply with the Regulations and Standards

for the handing of animals that have been promulgated by the Secretary

of Agriculture (7 U.S.C. §§ 2142, 2143, 2151; 9 C.F.R. § 2.100).
Exhibitors must also allow inspection by APHIS inspectors to assure

that the provisions of the Act and the Regulations and Standards are

being followed (7 U.S.C. §§ 2142, 2143, 2143 (a)(1) and (2), 2146 (a)).
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Respondents did not have a license on each of five occasions (April

17, 2004, February 1, 2008, February 2, 2008, a day in June, 2009, and

on August 22, 2009) when they exhibited one or more tigers to the

public for compensation.
In addition, on each of those occasions, they did not comply with the

regulation that applies to the handling of animals when exhibited to the

public. Specifically:

During public exhibition, any animal must be handled so there is

minimal risk of harm to the animal and to the public, with

sufficient barriers between the animal and the general viewing

public so as to assure the safety of the animals and the public.

9 C.F.R. § 2.131 (c)(1)

The care to be taken when handling lions, tigers and other “exotic

animals” or “big cats” at public exhibitions has been the subject of a

number of decisions issued on behalf of the Secretary of Agriculture.

Under those decisions, Respondents did not observe the procedures that

the cited regulation requires for the handling of tigers when it exhibited

tigers to the public for compensation on April 17, 2004, February 1,

2008, February 2, 2008, a day in June, 2009, and on August 22, 2009.

Witnesses testified and photographs were received in evidence that

show, on each of those occasions, although Karl Mitchell held the

exhibited tiger and it was tethered, it was not separated by distance

and/or a barrier from members of the public. In fact, various persons

were permitted to pet or otherwise come in close contact with the

exhibited tiger; and, in response to Respondents’ invitations, some

people had their photographs taken, for a fee, touching or next to the

exhibited tiger.
The facts of In re: The International Siberian Tiger Foundation, et

al., 2002 WL 234001 (2002), illustrate the dangers of allowing members

of the public to come in close proximity to tigers without the presence

of physical barriers,  even when tigers are declawed, chained, and

ostensibly controlled by not one, but by two trainers. Person after person

was bitten, with one person requiring 50 stitches. These facts were

reviewed against the objectives of the Act and the pertinent regulation

(9 C.F.R. § 2.131), and the decision concluded:

The purpose of the Animal Welfare Act, as it relates to exhibited
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animals, is to insure that they are provided humane care and

treatment (7 U.S.C. § 2131).The Secretary of Agriculture is

specifically authorized to promulgate regulations to govern the

humane handling of animals by (7 U.S.C. §§ 2143(a), 2151). The

Regulations deal almost exclusively with the care and treatment

of animals. However, section 2.131 (b)(1) also provides that

exhibited animals must be handled in a manner that assures not

only their safety but also the safety of the public.

Animals that attack or harm members of the public are at risk

of being harmed. The record establishes that effective methods of

extricating people from the grip of an animal can cause the animal

harm and can cause the animal’s death…Even after an animal

attacks a person, the animal is at risk of being harmed for revenge

or for public safety reasons…. (In the latter respect, a) tiger that

attacked a small girl was confiscated by the health department

and decapitated to test it for rabies. Thus section 2.131(b)(1) of

the Regulations ( 9 C.F.R. § 2.131 (b)(1)), which requires that,

during public exhibition, animals be handled so there is minimal

risk of harm to the public, with sufficient distance or barriers

between the animals and the general viewing public so as to

assure the safety of the public, is directly related to the humane

care and treatment of animals and within the authority granted to

the Secretary of Agriculture.

Supra

In Antle v. Johanns, 2007 WL 5209982, aff’d 264 Fed. App’x  271

(4  Cir. 2008). The United States District for the District of Southth

Carolina dismissed an action to set aside a Department of Agriculture

decision that interpreted the cited handling regulation (9 C.F.R. § 2.131)

to be violated when persons who are to be photographed with a big cat

are allowed to stand behind it without any barrier between them. The

Court upheld the Department’s interpretation of its regulation on the

grounds that it was entitled to deference and controlling weight.
Respondents further violated the Act and the Regulations and

Standards on the two occasions when they refused to allow APHIS

inspectors to inspect their facilities, records and animals at Mr.
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Mitchell’s ranch in Pahrump, Nevada. The brochures circulated by

Respondents to the public encouraged them to tour Mr. Mitchell’s ranch

and have their picture taken with a Bengal tiger for a fee of $150, or for

$250, if in addition to the tour and photograph, they chose to attend a

lecture. (CX-6). This activity meets the definition of “zoo” set forth in

9 C.F.R. §1.1, supra (In Re: Petersen, 53 Agric. Dec. 80, 84-85

(1994).Therefore, when the APHIS inspectors came to the ranch,

Respondents were required to provide them access to the facilities,

records and animals, and Respondents violated the Act and the

Regulations and Standards when they did not. 
APHIS further argues that Respondents were exhibiting animals

without a license, in violation of the Act and the Regulations and

Standards, on every day of the 1,956 days that they may have operated

as exhibitors during the period of April 14, 2004 through August 22,

2009. APHIS would thus assess civil penalties against Respondents for

exhibiting animals without a license on the basis of 1,956 separate

violations. Though Respondents’ brochures and copies of their website

for the ranch have been received in evidence, there was no evidence that

the ranch was open to the public on every day of the 1,956 days, or that

any member of the public ever accepted Respondents’ invitation to tour

it, be photographed with tigers, and/or attend a lecture. Consequently,

the record evidence lacks proof supporting the premise that animal

exhibitions took place at the ranch on any, let alone all, of the 1,956

days.
There is also an absence of evidence showing Respondents violated

the Act and the Regulations and Standards by failing to provide food,

water and needed veterinary care for the dead lion found in a trailer on

the rear of property owned by Sandy Allman. The dead lion was found

sometime after Ms. Allman had died. Ms. Allman owned animals of her

own. There is no proof the Respondents knew of the lion’s presence on

the property. There is no proof that Respondents owned it. There is no

proof that Respondents had a legal obligation to provide food, water or

veterinary care to the lion, or that they denied it needed food, water or

veterinary care. Accordingly, these charges asserted by Complainant are

dismissed.  

B. Cease and Desist Order and Civil Penalties

Respondents are jointly responsible for violating the Act and the
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Regulations and Standards on each occasion when they were found to

have exhibited exotic animals without a license, and when, on each of

those occasions, the animals were handled in violation of the

requirement of 9 C.F.R. § 2.131 (c)(1) for sufficient distance and

barriers between exhibited animals and the general viewing public so as

to assure the safety of the animals and the public. Respondents also

jointly violated the Act and the Regulations and Standards on the two

occasions when they denied APHIS inspectors access to inspect the

facilities, records and animals they maintained at Mr. Mitchell’s ranch.
In an effort to deter future violations, a cease and desist order is

being entered for a third time against Mr. Mitchell that shall also be

applicable, for the first time, to Respondent Big Cat Encounters.
Under 7 U.S.C. § 2149(b), those who violate any provision of the Act

or the Regulations and Standards may be assessed a civil penalty for

each violation. The maximum civil penalty that may be assessed for

each violation was modified under the Federal Civil Penalties Inflation

Adjustment Act of 1990, as amended (28 U.S.C. § 2461 note) and

various implementing regulations issued by the Secretary. Though the

Act originally specified a $2,500 maximum, between April 14, 2004 and

June 17, 2008 the maximum for each violation was $3,750. In addition,

7 U.S.C. § 2149(b), was itself amended and, effective June 18, 2008, the

maximum civil penalty for each violation has been increased to $10,000.
In addition to these violations by both Respondents, Respondent Karl

Mitchell violated the two cease and desist orders previously issued

against him.
The brief filed by Complainant’s counsel states that the maximum

amount for a civil penalty under 7 U.S.C. § 2149(b) that applies to each

offense by any person who knowingly fails to obey a cease and desist

order made by the Secretary, has also been raised from $1,500 to $1,650.

However, the latest edition of Westlaw that shows the maximum amount

of a civil penalty for other violations to have been increased to $10,000,

effective June 18, 2008, continues to show $1,500 as the maximum

amount for a knowing failure to obey a cease and desist order. For that

reason, $1,500 has been concluded to be the maximum amount that may

be assessed in this proceeding for each time Karl Mitchell knowingly

failed to obey the cease and desist orders. 
In assessing civil penalties against Respondents for their joint
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violations of the Act and the Regulations and Standards, 7 U.S.C. §

2149(b) directs that:

…The Secretary shall give due consideration to the

appropriateness of the penalty with respect to the size of the

business of the person involved, the gravity of the violation, the

person’s good faith, and the history of previous violations.

In the instant proceeding, the Respondents’ business is of moderate

size.
In light of the previous proceedings against Karl Mitchell that

resulted in the issuance of cease and desist orders, civil penalties, and

the revocation of his license to exhibit animals, there is a history of

previous violations and this fact demonstrates an absence of good faith.
The only other variable to be considered is the gravity of each

violation. As stated in In re: Otto Berosini, 54 Agric. Dec. 886 (1995):

…The licensing requirements of the Act are at the center of this

remedial legislation. Respondent’s violation, continuing to

operate without a license, with full knowledge of the licensing

requirements, strikes at the heart of the regulatory program. In re

Mary Bradshaw, 50 Agric. Dec. 499, 509 (1991); see also In re

Rosa Lee Ennes, 45 Agric. Dec. 540, 546 (1986).

Accordingly, the maximum civil penalty should be imposed for each

occasion that Respondents are known to have exhibited animals for

compensation while unlicensed. The three violations that took place on

April 17, 2004, February 1, 2008 and February 2, 2008, are therefore

assessed civil penalties of $3,750 each. A civil penalty of $10,000 is

being assessed in respect to each of the violations that took place on a

day in June, 2009 and on August 22, 2009. The total for these violations

of exhibiting animals for compensation without a license is $31,250.
Though violating the regulation respecting the handling of exhibited

animals set forth in 9 C.F.R. § 2.131 (c)(1) is a serious violation,

fortunately no one was injured. For this reason, I am assessing one-half

of the maximum, applicable civil penalty for each handling violation

that also occurred on those occasions. The penalties assessed for the

handling violations total $15,625.
Denying APHIS inspectors access to inspect Respondents’ facilities,

records and animals, also violates a critical aspect of the need under the
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Act to monitor an exhibitor’s compliance. Again however, there is no

evidence of mistreatment of animals and, for this reason, the two

violations that occurred when the maximum civil penalty was $3,750,

shall be assessed at one-half that amount for each of those violations, or

a total of $3,750.
Civil penalties are therefore being assessed against Respondents

jointly and severally for their violations of the Act and the Regulations

and Standards in the total amount of $50,625. 
Lastly, Respondent Karl Mitchell knowingly failed to obey cease and

desist orders made by the Secretary of Agriculture under the Act on each

of the 12 occasions when he violated the Act and the Regulations and

Standards. Under these circumstances the maximum civil penalties

should apply. They have been calculated at $1,500 per offense for a total

of $18,000, and that amount is being separately assessed against Mr.

Mitchell, individually.

ORDER

1. Respondents, their agents, employees, successors, and assigns,

directly or indirectly through any corporate or other device, shall

cease and desist from violating the Animal Welfare Act and the

Regulation and Standards issued pursuant to the Animal Welfare Act.
2. Respondents are assessed, jointly and severally, civil penalties of

$50,625, to be paid by certified check made payable to the Treasurer

of the United States of America.
3. Respondent Karl Mitchell, individually, is further assessed civil

penalties of $18,000 for his knowing failures to obey cease and desist

orders made by the Secretary of Agriculture under the Act.
4. This Decision and Order shall become effective and final 35 days

from its service upon the parties who have a right to file an appeal

with the Judicial Officer within 30 days after receiving service of the

Decision and Order by the Hearing Clerk as provided in the Rules of

Practice (7 C.F.R. §1.145).

__________
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In re:  VANISHING SPECIES WILDLIFE, INC., A FLORIDA

NOT-FOR-PROFIT CO RPO RATIO N; AND BARBARA

H A R T M A N - H A R R O D  A N D  J E F F R E Y  H A R R O D ,

INDIVIDUALS.
AWA Docket No. 10-0194.
Decision and Order.
Filed November 3, 2010.

AWA – License termination – License disqualification – Failure to comply with
Consent Decision – Failure to allow inspections of facility, animals and records –
Failure to find humane placement for premises.

Babak A. Rastgoufard, for the Administrator, APHIS.
Ellis W. Peetluk, Jacksonville, FL, for Respondents.
Initial decision issued by Peter M. Davenport, Chief Administrative Law Judge.
Decision and Order issued by William G. Jenson, Judicial Officer.

PROCEDURAL HISTORY

On March 30, 2010, Gregory L. Parham, Administrator, Animal and

Plant Health Inspection Service, United States Department of

Agriculture [hereinafter the Administrator], instituted this adjudicatory

proceeding under the Animal Welfare Act, as amended (7 U.S.C. §§

2131-2159) [hereinafter the Animal Welfare Act]; the regulations issued

under the Animal Welfare Act (9 C.F.R. §§ 1.1-2.133) [hereinafter the

Regulations]; and the Rules of Practice Governing Formal Adjudicatory

Proceedings Instituted by the Secretary Under Various Statutes (7 C.F.R.

§§ 1.130-.151) [hereinafter the Rules of Practice], by filing an “Order to

Show Cause as to Why Animal Welfare License 58-C-0660 Should Not

Be Terminated” [hereinafter Order to Show Cause].  The Administrator

alleges Vanishing Species Wildlife, Inc., Barbara Hartman-Harrod, and

Jeffrey Harrod failed to comply with a Consent Decision and Order

entered by Chief Administrative Law Judge Peter M. Davenport

[hereinafter the Chief ALJ] in another adjudicatory proceeding instituted

under the Animal Welfare Act, In re Jeffrey Harrod (Consent Decision),

__ Agric. Dec. ___ (Feb. 4, 2009) (AWA Docket No. 08-0136).
Specifically, the Administrator alleges Vanishing Species Wildlife,

Inc., Ms. Hartman-Harrod, and Mr. Harrod agreed to sell, donate, or

otherwise place the big cats housed at their facility by July 31, 2009,

and, as of the date of the filing of the Order to Show Cause, had not

done so, in violation of In re Jeffrey Harrod (Consent Decision),

__ Agric. Dec. ___ (Feb. 4, 2009).  On May 19, 2010, Vanishing
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Species Wildlife, Inc., Ms. Hartman-Harrod, and Mr. Harrod filed an

Answer admitting they had not complied with the Consent Decision and

Order; however, they asserted they had made continual good faith

efforts to find humane placement for the big cats still housed at their

facility.
On June 23, 2010, the Administrator filed “APHIS’s Motion for

Summary Judgment” [hereinafter Motion for Summary Judgment]

seeking termination of Animal Welfare Act license number 58-C-0660

held by Vanishing Species Wildlife, Inc., and disqualification of

Vanishing Species Wildlife, Inc., Ms. Hartman-Harrod, and Mr. Harrod

from obtaining an Animal Welfare Act license for a period of no less

than 2 years.  On August 2, 2010, Vanishing Species Wildlife, Inc.,

Ms. Hartman-Harrod, and Mr. Harrod filed a response to the Motion for

Summary Judgment contending genuine issues of material fact remain

to be resolved and urging the Chief ALJ to deny the Administrator’s

Motion for Summary Judgment.
On August 5, 2010, the Chief ALJ filed a Decision and Order:  (1)

finding no genuine issues of material fact remain to be resolved as

Vanishing Species Wildlife, Inc., Ms. Hartman-Harrod, and Mr. Harrod

had admitted that they had not complied with In re Jeffrey Harrod

(Consent Decision), __ Agric. Dec. ___ (Feb. 4, 2009); (2) granting the

Administrator’s Motion for Summary Judgment; (3) terminating

Vanishing Species Wildlife, Inc.’s Animal Welfare Act license; and (4)

disqualifying Vanishing Species Wildlife, Inc., Ms. Barbara

Hartman-Harrod, and Mr. Harrod from becoming licensed under the

Animal Welfare Act for a period of 2 years.  On September 7, 2010,

Vanishing Species Wildlife, Inc., Ms. Hartman-Harrod, and Mr. Harrod

filed “Initial Brief of Appellant” [hereinafter Appeal Petition] in which

they appealed the Chief ALJ’s Decision and Order to the Judicial

Officer.  On October 14, 2010, the Administrator filed a response to the

Appeal Petition.  On October 18, 2010, the Hearing Clerk transmitted

the record to me for consideration and decision.  Based upon a careful

consideration of the record, I affirm the Chief ALJ’s Decision and

Order.
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DECISION

Discussion

The Animal Welfare Act provides that the Secretary of Agriculture

shall issue licenses to dealers and exhibitors upon application in such

form and manner as the Secretary may prescribe (7 U.S.C. § 2133).  The

power to require and to issue licenses under the Animal Welfare Act

includes the power to terminate licenses and to disqualify persons from

becoming licensed.   The Regulations specify certain bases for denying1

an initial application for an Animal Welfare Act license (9 C.F.R. §

2.11) and further provide that an Animal Welfare Act license, which has

been issued, may be terminated for any reason that an initial license

application may be denied (9 C.F.R. § 2.12).  The Regulations provide

that an initial application for an Animal Welfare Act license will be

denied if the applicant is unfit to be licensed and the Administrator

determines that the issuance of the Animal Welfare Act license would

be contrary to the purposes of the Animal Welfare Act, as follows:

§ 2.11  Denial of initial license application.

(a)  A license will not be issued to any applicant who:
. . . .
(6)  Has made any false or fraudulent statements or provided

any false or fraudulent records to the Department or other

government agencies, or has pled nolo contendere (no contest) or

has been found to have violated any Federal, State, or local laws

or regulations pertaining to the transportation, ownership, neglect,

or welfare of animals, or is otherwise unfit to be licensed and the

Administrator determines that the issuance of a license would be

contrary to the purposes of the Act.

9 C.F.R. § 2.11(a)(6).

The purposes of the Animal Welfare Act are set forth in a

congressional statement of policy, as follows:

In re Animals of Montana, Inc., __ Agric. Dec.___, slip op. at 4 (Mar. 10, 2009);1

In re Amarillo Wildlife Refuge, Inc., __ Agric. Dec. ___, slip op. at 6 (Jan. 6, 2009); In
re Loreon Vigne, 67 Agric. Dec. 1060, 1062 (2008); In re Mary Bradshaw, 50 Agric.
Dec. 499, 507 (1991).
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§ 2131.  Congressional statement of policy

The Congress finds that animals and activities which are

regulated under this chapter are either in interstate or foreign

commerce or substantially affect such commerce or the free flow

thereof, and that regulation of animals and activities as provided

in this chapter is necessary to prevent and eliminate burdens upon

such commerce and to effectively regulate such commerce, in

order—
(1)  to insure that animals intended for use in research

facilities or for exhibition purposes or for use as pets are

provided humane care and treatment;
(2)  to assure the humane treatment of animals during

transportation in commerce; and
(3)  to protect owners of animals from the theft of their

animals by preventing the sale or use of animals which

have been stolen.

The Congress further finds that it is essential to regulate, as

provided in this chapter, the transportation, purchase, sale,

housing, care, handling, and treatment of animals by carriers or

by persons or organizations engaged in using them for research

or experimental purposes or for exhibition purposes or holding

them for sale as pets or for any such purpose or use.

7 U.S.C. § 2131.

Dr. Elizabeth J. Goldentyer, Eastern Regional Director, Animal Care,

Animal and Plant Health Inspection Service, stated Vanishing Species

Wildlife, Inc., Ms. Hartman-Harrod, and Mr. Harrod had ignored the

terms of the Consent Decision and Order issued in In re Jeffrey Harrod

(Consent Decision), __ Agric. Dec. ___ (Feb. 4, 2009), for the purpose

of ensuring humane treatment of animals.  Dr. Goldentyer further stated

Vanishing Species Wildlife, Inc., Ms. Hartman-Harrod, and Mr. Harrod

had repeatedly refused to allow Animal and Plant Health Inspection

Service inspectors to inspect their facility, animals, and records, as

required by the Animal Welfare Act and the Regulations (Order to Show

Cause Attach. 4, 6, 9-10).  See Goldentyer Decl. attached to the Order
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to Show Cause.  The Administrator determined that Vanishing Species

Wildlife, Inc., Ms. Hartman-Harrod, and Mr. Harrod are unfit to be

licensed and that issuance of an Animal Welfare Act license to

Vanishing Species Wildlife, Inc., Ms. Hartman-Harrod, or Mr. Harrod

would be contrary to the purposes of the Animal Welfare Act (Order to

Show Cause ¶¶ 3, 39-40; Motion for Summary Judgment at 8, 10-12). 

Even were the unsuccessful attempts to inspect Vanishing Species

Wildlife, Inc., Ms. Hartman-Harrod, and Mr. Harrod’s facility, animals,

and records overlooked or not considered, it remains undisputed that

Vanishing Species Wildlife, Inc., Ms. Hartman-Harrod, and Mr. Harrod

have failed to comply with the terms of the Consent Decision and Order. 

The record amply demonstrates that the deadline to dispose of the big

cats set forth in the Consent Decision and Order has expired.  It is also

clear that Vanishing Species Wildlife, Inc., Ms. Hartman-Harrod, and

Mr. Harrod never sought an extension of the deadline prior to the

July 31, 2009, expiration.
Accordingly, based upon the record before me, I conclude Vanishing

Species Wildlife, Inc., Ms. Hartman-Harrod, and Mr. Harrod are unfit

to be licensed under the Animal Welfare Act and the Administrator’s

determination that allowing Vanishing Species Wildlife, Inc.,

Ms. Hartman-Harrod, or Mr. Harrod to hold an Animal Welfare Act

license is contrary to the purposes of the Animal Welfare Act, is

reasonable.

Findings of Fact

1. Vanishing Species Wildlife, Inc., is a Florida not-for-profit

corporation.  Vanishing Species Wildlife, Inc.’s mailing address is in

Sunrise, Florida.
2. Ms. Hartman-Harrod is an individual who resides in Florida and

is a director of Vanishing Species Wildlife, Inc.
3. Mr. Harrod is an individual who resides in Florida and is a

director of Vanishing Species Wildlife, Inc.
4. Both Ms. Hartman-Harrod and Mr. Harrod have done business as

Vanishing Species Wildlife, Inc.
5. Vanishing Species Wildlife, Inc., Ms. Hartman-Harrod, and

Mr. Harrod, at all times material to the instant proceeding, were

operating as “exhibitors” as that term is defined in the Animal Welfare

Act and the Regulations.  Animal Welfare Act license number 58-C-
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0660 is issued to “VANISHING SPECIES WILDLIFE, INC.”
6. Vanishing Species Wildlife, Inc., Ms. Hartman-Harrod, and

Mr. Harrod’s facility, in which their animals are housed, is located in

Davie, Florida.
7. On June 5, 2008, the Administrator filed a complaint alleging

Vanishing Species Wildlife, Inc., Ms. Hartman-Harrod, and Mr. Harrod

had willfully violated the Animal Welfare Act and the Regulations.  In

re Jeffrey Harrod (Consent Decision), __ Agric. Dec. ___ (Feb. 4, 2009)

(Order to Show Cause Attach. 1).
8. On February 4, 2009, the Chief ALJ entered a Consent Decision

and Order signed by Vanishing Species W ildlife, Inc.,

Ms. Hartman-Harrod, and Mr. Harrod.  In re Jeffrey Harrod (Consent

Decision), __ Agric. Dec. ___ (Feb. 4, 2009) (Order to Show Cause

Attach. 2).
9. Vanishing Species Wildlife, Inc., Ms. Hartman-Harrod, and

Mr. Harrod have failed to comply with the Consent Decision and Order

issued in In re Jeffrey Harrod (Consent Decision), __ Agric. Dec. ___

(Feb. 4, 2009), by failing to sell, donate, or otherwise place all juvenile

and adult big cats housed at their facility no later than July 31, 2009.
10.Animal and Plant Health Inspection Service inspectors sought

unsuccessfully on a number of occasions to inspect Vanishing Species

Wildlife, Inc., Ms. Hartman-Harrod, and Mr. Harrod’s facility, animals,

and records; however, Vanishing Species Wildlife, Inc.,

Ms. Hartman-Harrod, and Mr. Harrod were unavailable for the

inspections (Order to Show Cause Attach. 4, 6, 9-10).
11.The Administrator has determined that Vanishing Species

Wildlife, Inc., Ms. Hartman-Harrod, and Mr. Harrod are unfit to be

licensed and that allowing Vanishing Species Wildlife, Inc.,

Ms. Hartman-Harrod, or Mr. Harrod to hold an Animal Welfare Act

license would be contrary to the purposes of the Animal Welfare Act.

Conclusions of Law

1. The Secretary of Agriculture has jurisdiction in this matter.
2. The findings of the Administrator that Vanishing Species

Wildlife, Inc., Ms. Hartman-Harrod, and Mr. Harrod are unfit to be

licensed and that allowing Vanishing Species Wildlife, Inc.,

Ms. Hartman-Harrod, or Mr. Harrod to hold an Animal Welfare Act
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license would be contrary to the purposes of the Animal Welfare Act are

warranted for the failure of Vanishing Species Wildlife, Inc.,

Ms. Hartman-Harrod, and Mr. Harrod to comply with the Consent

Decision and Order entered in In re Jeffrey Harrod (Consent Decision),

__ Agric. Dec. ___ (Feb. 4, 2009).

Vanishing Species Wildlife, Inc.,
Ms. Hartman-Harrod, and Mr. Harrod’s

Appeal Petition

Vanishing Species Wildlife, Inc., Ms. Hartman-Harrod, and Mr.

Harrod raise two issues in their Appeal Petition.  First, Vanishing

Species Wildlife, Inc., Ms. Hartman-Harrod, and Mr. Harrod contend the

Chief ALJ erroneously “failed to even address whether or not a genuine

issue of material fact exists” (Appeal Pet. at 3-4).
The Chief ALJ specifically addressed and rejected Vanishing Species

Wildlife, Inc., Ms. Hartman-Harrod, and Mr. Harrod’s argument that

genuine issues of fact are in dispute, as follows:

The Respondents have responded [to the Administrator’s Motion

for Summary Judgment], suggesting that there are genuine issues

of fact in dispute, including whether the Respondents were in

substantial compliance with the terms of the Consent Decision;

whether any failure was willful; and whether any technical

failures nevertheless demonstrated good faith on the parts of the

Respondents.  The Respondents deny that their failure to

permanently reduce the number of Animal Welfare Act regulated

animals ….by selling, donating, or otherwise placing any juvenile

and adult big cats….was willful, but rather was based upon

humane considerations and the difficulty of placing cats with the

age and health needs that the remaining animals have.

As I will find that the Answer of the Respondents does admit

noncompliance as to the requirement to permanently reduce the

number of big cats and that willfulness need not be shown in

order to enforce the terms and provisions of a Consent Decision,

I will find there are no issues of genuine fact at issue and will

grant the Motion for Summary Judgment.

Chief ALJ’s Decision and Order at 2.  Based upon the plain language of
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the Chief ALJ’s Decision and Order, I reject Vanishing Species

Wildlife, Inc., Ms. Hartman-Harrod, and Mr. Harrod’s contention that

the Chief ALJ erroneously failed to address whether or not a genuine

issue of material fact exists.
Second, Vanishing Species Wildlife, Inc., Ms. Hartman-Harrod, and

Mr. Harrod contend their failure to comply with In re Jeffrey Harrod

(Consent Decision), __ Agric. Dec. ___ (Feb. 4, 2009), may have been

due to “extraordinary circumstances” and, in that event, the Consent

Decision and Order requiring removal of all big cats from their facility

by July 31, 2009, should not be enforced.  Vanishing Species Wildlife,

Inc., Ms. Hartman-Harrod, and Mr. Harrod assert the existence or

absence of “extraordinary circumstances” is a genuine issue of material

fact.  (Appeal Pet. at 5-6.)
Settlement agreements in United States Department of Agriculture

adjudicatory administrative proceedings should be enforced in the

absence of extraordinary circumstances.   I have previously explained2

the “extraordinary circumstances” exception to the enforcement of

consent decisions, as follows:

I agree with Complainant that the extraordinary circumstances

exception is limited to an examination of circumstances under

which the Consent Decision was entered.  Moreover, the only

circumstances under which the Consent Decision was entered that

an [administrative law judge] may examine are circumstances that

relate to the assent of the parties to the agreement that was

subsequently entered as a Consent Decision.  The [administrative

law judge] may only vacate a Consent Decision if the

[administrative law judge] finds that there was no genuine assent

to the agreement that was entered as a Consent Decision because

of factors such as fraud or duress.  A change in circumstances

subsequent to the entry of the Consent Decision does not provide

In re Far West Meats (Ruling on Certified Questions), 55 Agric. Dec. 1033, 10412

(1996); In re Nebraska Beef Packers, Inc., 43 Agric. Dec. 1783, 1803-04 (1984); In re
King Meat Co., 40 Agric. Dec. 1468, 1510-11 (1981); In re Mountainside Butter & Egg
Co. (Remand Order), 38 Agric. Dec. 789, 799-80 (1978); In re Indiana Slaughtering
Co., 35 Agric. Dec. 1822, 1826-27 (1976), aff’d, No. 76-3949 (E.D. Pa. Aug. 1, 1977).
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a basis upon which an [administrative law judge] may vacate a

Consent Decision.

While Rule 60(b) of the Federal Rules of Civil Procedure

provides judges with discretion to dissolve and modify consent

decrees based upon a change of circumstances that makes

compliance with the consent decree inequitable, the Federal Rules

of Civil Procedure are not applicable to this Department’s

proceedings conducted under the Rules of Practice.  Moreover,

relief under Rule 60(b) of the Federal Rules of Civil Procedure is

equitable in nature, and neither the [administrative law judges]

nor the Judicial Officer can provide equitable relief under the

Rules of Practice.  In re J. Reid Hoggan, 35 Agric. Dec. 1812,

1817-19 (1976).

In re Far West Meats (Clarification of Ruling on Certified Question),

55 Agric. Dec. 1045, 1054-56 (1996) (footnotes omitted).  Vanishing

Species Wildlife, Inc., Ms. Hartman-Harrod, and Mr. Harrod do not

assert their assent to the Consent Decision and Order was not genuine. 

To the contrary, Vanishing Species Wildlife, Inc., Ms. Hartman-Harrod,

and Mr. Harrod admit they agreed to (and did not comply with) the

Consent Decision and Order, as follows:

21.The Respondents admit that they did sign and agree to the

entry of the consent decision which called for them to

permanently reduce the number of big cats and

affirmatively state that they have, indeed, permanently

reduced the number of big cats from thirteen to two and

they are continuing the effort to find humane placement for

the last three.

Answer ¶ 21.  Based upon Vanishing Species Wildlife, Inc.,

Ms. Hartman-Harrod, and Mr. Harrod’s admission, I conclude there is

no genuine issue of fact regarding existence or absence of “extraordinary

circumstances” warranting setting aside the Consent Decision and Order.
For the foregoing reasons, the following Order is issued.

ORDER

1. Vanishing Species Wildlife, Inc.’s Animal Welfare Act license
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number 58-C-0660 is terminated.
2. Vanishing Species Wildlife, Inc., Ms. Hartman-Harrod, and

Mr. Harrod, any of their agents and assigns, and any business entity for

which Vanishing Species Wildlife, Inc., Ms. Hartman-Harrod, or

Mr. Harrod is an officer, agent, or representative or otherwise holds a

substantial business interest are disqualified for 2 years from becoming

licensed under the Animal Welfare Act or otherwise obtaining, holding,

or using an Animal Welfare Act license, directly or indirectly through

any corporate or other device or person.
This Order shall become effective on the 60th day after service of

this Order on Vanishing Species Wildlife, Inc., Ms. Hartman-Harrod,

and Mr. Harrod.

__________

In re:  BRIAN KARL TURNER, AN INDIVIDUAL.
AWA Docket No. 09-0128.
Decision and Order.
Filed November 10, 2010.

AWA.

Colleen A. Carroll, for Complainant.
Respondent, Pro se.
Decision issued by Victor W. Palmer, Administrative Law Judge.

This proceeding was instituted under the Animal Welfare Act, as

amended (7 U.S.C. § 2131  et  seq.)(the "Act"), by an order to show

cause why the respondent’s Animal Welfare Act license should not be

terminated, which order to show cause was filed by the Administrator,

Animal and Plant Health Inspection Service, United States Department

of Agriculture (“APHIS”), on June 4, 2009.  This initial decision and

order is entered pursuant to section 1.141(e) of the Rules of Practice

applicable to this proceeding (7 C.F.R. § 1.141(e).
On October 6, 2010, Administrative Law Judge Victor W. Palmer

filed a Hearing Notice, setting the hearing for November 9 and 10, 2010,

by audio-visual telecommunication, with locations in Washington, D.C.,

and Las Vegas, Nevada.  The notice was served on respondent. 
Respondent was duly notified of the time, place and location of the

scheduled hearing.  
On November 10, 2010, I presided over the oral hearing in this
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matter, at the Washington, D.C., location.  Complainant was represented

by Colleen Carroll, Office of the General Counsel, U.S. Department of

Agriculture.  Respondent failed to appear at the hearing without good

cause. Pursuant to the Rules of Practice, respondent is deemed to have

waived the right to an oral hearing and to have admitted all of the

material allegations of fact contained in the amended complaint. 7

C.F.R. §1.141(e). Complainant elected to follow the procedure set forth

in section 1.141(e) of the Rules of Practice. Therefore, I issue this initial

decision and order on November 10, 2010.

FINDINGS OF FACT

1. Respondent Brian Karl Turner is an individual doing business as

“Runnin’ Wild,” also known as “Running Wild, and also known as

“Runnin’ Wild Exotic Animal Sanctuary,” whose mailing address is

2221 West Cordova Place, Pahrump, Nevada 89048.  At all times

mentioned herein, said respondent operated as an exhibitor, as that term

is used in the Act and the Regulations, and, as an individual, held license

number 88-C-0158.  Said respondent previously held license number 48-

C-0127.  On or about March 5, 2009, respondent Turner submitted to

complainant an APHIS Form 7003 (Application for License - License

Renewal) for license number 88-C-0158.  
2. The AWA is a remedial statute enacted to “insure that animals .

. . are provided humane care and treatment.”  Section 2.12 of the

Regulations, through section 2.11, authorizes the Department to

terminate any license issued to a person who:

“Has made any false or fraudulent statements or provided any

false or fraudulent records to the Department or other government

agencies, or has pled nolo contendere (no contest) or has been

found to have violated any Federal, State, or local laws or

regulations pertaining to the transportation, ownership, neglect or

welfare of animals, or is otherwise unfit to be licensed and the

Administrator determines that the issuance of a license would be

contrary to the purposes of the Act.”  9 C.F.R. § 2.11(a)(6).

The final version of sections 2.11 and 2.12 of the Regulations was

published in the Federal Register on July 14, 2004 (69 Fed. Reg. 42,089

(July 14, 2004)).  Sections 2.11 and 2.12 of the Regulations became
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effective on August 14, 2004 (69 Fed. Reg. 42,089 (July 14, 2004)). 
3. Beginning on approximately October 15, 2007, and continuing

through the date of the filing of this order to show cause, respondent

Turner has, in person, in writing, and by telephone, repeatedly interfered

with, threatened, verbally abused, and/or harassed USDA Animal Care

Inspector Jeanne Lorang, and Investigative and Enforcement Services

personnel, in the course of carrying out their duties, to such an extent

that complainant is unable to conduct normal routine inspections of

respondents’ facilities, animals and records, without having

complainant’s inspectors and investigators accompanied by armed law

enforcement officers.  
4. The AWA gives the Secretary of Agriculture broad authority to

conduct inspections and investigations of exhibitors, and requires

exhibitors to allow access for those purposes: 

“The Secretary shall make such investigations or inspections as

he deems necessary to determine whether any dealer, exhibitor,

intermediate handler, carrier, research facility, or operator of an

auction sale subject to section 2142 of this title, has violated or is

violating any provision of this chapter or any regulation or

standard issued thereunder, and for such purposes, the Secretary

shall, at all reasonable times, have access to the places of business 

and the facilities, animals, and those records required to be kept

pursuant to section 2140 of this title of any such dealer, exhibitor,

intermediate handler, carrier, research facility, or operator of an

auction sale.  The Secretary shall inspect each research facility at

least once a year and, in the case of deficiencies or deviations

from the standards promulgated under this chapter, shall conduct

such follow-up inspections as may be necessary until all

deficiencies or deviations from such standards are corrected. . . .” 

7 U.S.C. § 2146(a).   1

Section 2.126 of the Regulations requires all exhibitors to provide

The term “Secretary” means “the Secretary of Agriculture of the United States or1

his representative who shall be an employee of the United States Department of
Agriculture” 7 U.S.C. § 2132(b); 9 C.F.R. § 1.1 (definition of “Secretary”).  See also 7
C.F.R. § 2.22(a)(2)(vi)(delegation of authority to Under Secretary for Marketing and
Regulatory Programs). 
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access to inspection:

(a)  Each dealer, exhibitor, intermediate handler, or carrier,

shall, during business hours, allow APHIS officials:
(1) To enter its place of business;
(2) To examine records required to be kept by the Act

and the regulations in this part;
(3) To make copies of the records;
(4) To inspect and photograph the facilities, property and

animals, as the APHIS officials consider necessary to

enforce the provisions of the Act, the regulations and the

standards in this subchapter; and
(5) To document, by the taking of photographs and other

means, conditions and areas of noncompliance.
(b) The use of a room, table, or other facilities necessary for

the proper examination of the records and inspection of the

property or animals must be extended to APHIS officials by the

dealer, exhibitor, intermediate handler or carrier, and a

responsible adult shall be made available to accompany APHIS

officials during the inspection process.  9 C.F.R. § 2.126.

5. On or about January 16, 2008, respondent Turner advised

complainant in writing that he will not allow Animal Care Inspector

Lorang access to his facility unless another USDA official is also

present:

“If you appear on the property unaccompanied, you will

simply be escorted off the property.  If you think that your

position will be bolstered by appearing with Sheriff’s deputies

or Animal Control Officials, it won’t; they will be admitted to

the compound, while you will be denied access unless

accompanied by other USDA personnel.”    2

On or about January 12, 2008, respondent Turner’s associate, Leigh

Messinides, wrote to Animal Care Inspector Lorang, and stated

“If you attempt to appear by yourself to perform an inspection or

follow-up on the previous inspection, you will be escorted off our

Letter to Jeanne Lorang at 2 (January 16, 2008)(Attachment A to Order to Show2

Cause). 
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property.”3

6. Complainant last conducted an inspection of respondent Turner’s

facility on January 16, 2008, and documented repeat non-compliant

items.  On that occasion, Animal Care Inspector Lorang was, for her

own protection, accompanied by an agent from USDA’s Office of the

Inspector General, Anna Casas, as well as two other APHIS officials,

including Dr. Laurie J. Gage.  On that occasion, Dr. Gage observed that

respondent Turner “stated initially that he would only speak to Anna and

myself,” “made some verbal threats towards Jeanne about suing her,”

made “some accusations towards both Jeanne and Joe [Bauman],” “told

Jeanne there would be ‘something waiting in her mailbox tomorrow’,

and suggested it had to do with his lawsuit,” and, during the exit

interview, “continued to make verbal attacks towards Jeanne, mostly

threats about an impending lawsuit.”    In her report, Dr. Gage wrote:4

I was grateful to have OIG agent Anna Casas accompany us,

as she added another layer of safety for us and I felt more

secure with the situation having her there.”5

The need to have additional personnel (including an armed agent)

accompany complainant’s inspector on a routine inspection is an

unwarranted strain on complainant’s (and the Department’s) resources

and diverts those resources from other enforcement activities.   
7. Respondent Turner has repeatedly threatened Animal Care

Inspector Lorang with legal action, in person, through his surrogate, Ms.

Messinides,  and in writing, to wit.6

Letter to Jeanne Lorang at 1-2 (January 12, 2008)(Attachment B to Order to Show3

Cause). 

Report of Site Visit (January 22, 2008)(Attachment C to Order to Show Cause).4

Attachment C.5

See Attachment B at 1 (“[W]e are pursuing a complaint with the Inspector6

General’s office of APHIS.  We are awaiting results from a FOIA request regarding the
person and nature of the complaint filed against us.  We are also pursuing legal channels
regarding the filing of a civil lawsuit, which is sure to follow, and considering possible

(continued...)
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“This mailing is intended to make you aware of the complaints

already filed against you, and to notify you of future legal action

to be filed against you.  Our next step in the process will be to

establish an Inspector General’s investigation of your conduct,

but this action probably cannot be initiated until our FOIA request

concerning the ‘complaint’ to which you responded has been

satisfied.  After that, we will bring civil litigation for your wholly

unprofessional conduct on 10 and 11 OCT 07 which prefaced

your hopelessly biased inspection report.  And finally,

information gleaned from the FOIA request, as well as more

detailed interview to pursue criminal charges for subornation of

perjurious statements from a witness in the furtherance of a false

federal complaint.”7

8. Respondent Turner has acted to impede the complainant from

carrying out its mandate to enforce the Animal Welfare Act, in

contravention of the AWA and the Regulations.  Respondent Turner’s

acts create obstacles to inspections, with the apparent goal of

effectuating assignment of a different inspector.

“I have made it known to Ms. Lorang since 11 Oct 07 that this

complaint was pending, and that she may in fact be held liable for

potential legal action, Given her awareness of this it is obvious

that, her current unexplainable bias notwithstanding, she would

be in a position of clear conflict of interest to appear at Runnin’

Wild for any subsequent inspection.  I hereby request that a more

qualified and fair-minded ACI be deployed for future inspections,

and that the infractions cited by Ms. Lorang be expunged from

my record following the review of satisfactory evidence furnished

in this report (particularly in reference to the veterinary care

infraction), once proven to be either erroneous or maliciously

(...continued)6

criminal charges as well, if a case can be substantiated for suborning perjurious
statements from a witness in the furtherance of a federal complaint.”)

Attachment A at 1.7
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assessed.”8

Respondent Turner’s actions also appear designed to intimidate Animal

Care Inspector Lorang, and/or to cause her to be reluctant to document

noncompliance for fear of retaliation by respondent in the form of

harassment, interference and/or threats of litigation.

“I can’t help but noticing that it has been almost seven months

since your last appearance, even though you had cited several

phony infractions which procedurally should have dictated your

follow-up. . . . So anyway, feel free to show up and write some

more fictional nonsense in the form of an inspection report;

whatever unsupportable nonsense you add on to the established

record just permits me increased latitude to expand on the level

of damages I will be seeking.”  9

“In short, for most of my adult life, I’ve been involved in conflict

and confrontation on a professional level, and I’m very good at

it.”10

9. Allowing respondent Turner to continue to hold an AWA license

would be  contrary to the Act’s purpose of ensuring humane treatment

of animals because respondent Turner willfully and knowingly has

refused to make his facilities, animals and records available for

inspection by the Animal Care Inspector assigned to conduct such

inspections, as determined by the Secretary.  Respondent Turner’s

actions constitute an abuse of the licensure privileges of the AWA, and

render him unfit to be licensed.  For these reasons, the Administrator has

determined that the renewal of a license to respondent Turner would be

contrary to the purposes of the Act, and that said respondent’s license

Letter (Complaint against ACI Jeanne Lorang and Notice of Pending Legal Action)8

at 7-8 (October 31, 2007)(Attachment F to Order to Show Cause); Complainant’s
Response (December 7, 2007)(Attachment G to Order to Show Cause).

Letter to Jeanne Lorang at 3 (August 27, 2008)(Attachment H to order to Show9

Cause).

Attachment H at 4.10
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should be terminated.  

ORDER

1. Animal Welfare Act license number 88-C-0158 is hereby

terminated.
2. The provisions of this order shall become effective immediately.

Copies of this decision shall be served upon the parties.

__________
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ADMINISTRATIVE WAGE GARNISHMENT

DEPARTMENTAL DECISIONS

[Editor’s Note: We have made a good faith effort to block 
the viewing of borrower’s income and expenses.]

In re:  DANIEL ESCOBAR AND JO ANN ESCOBAR.
AWG Docket No. 10-0187.
Decision and Order.
Filed July 1, 2010.

AWG.

Mary Kimball and Connie Cremer, for RD.
Petitioners, Pro se.
Decision issued by Jill S. Clifton, Administrative Law Judge.

1. The hearing was held as scheduled on July 1, 2010.  Daniel Escobar

and Jo Ann Escobar, the Petitioners (“Petitioners Escobar”),

participated, representing themselves.  
Rural Development, an agency of the United States Department of

Agriculture (USDA), is the Respondent (“USDA Rural Development”)

and was represented by Mary E. Kimball and Connie Kremer.  
2. The address for USDA Rural Development for this case is  

Mary E. Kimball, Branch Accountant 
USDA / RD New Program Initiatives Branch 
Bldg 105 E, FC-22, Post D-2 
4300 Goodfellow Blvd 
St Louis MO 63120-1703 

mary.kimball@stl.usda.gov 314.457.5592 phone 
314.457.4426 FAX 

3. I encourage Petitioners Escobar and the collection agency to

negotiate promptly repayment of the debt.  Meanwhile, through June

30, 2011, NO garnishment is authorized.  

Summary of the Facts Presented 

4. Petitioners Escobar owe to USDA Rural Development a balance of

$6,210.67 (as of July 1, 2010) in repayment of reamortized loans (“the

debt”).  See USDA Rural Development Exhibits, esp. RX-5.  
5. Potential Treasury fees in the amount of 28% (the collection agency
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keeps 25% of what it collects) on $6,210.67 would increase the current

balance by $1,738.99, to $7,949.66.  See USDA Rural Development

Exhibits, esp. RX-7.  
6. Petitioners Escobar are responsible and willing and able to negotiate

repayment of the debt with Treasury’s collection agency.  

Findings, Analysis and Conclusions 

7. The Secretary of Agriculture has jurisdiction over the parties,

Petitioners Escobar and USDA Rural Development; and over the subject

matter, which is administrative wage garnishment.  
8. Petitioners Escobar owe the debt described in paragraphs 4 and 5.  
9. Through June 30, 2011, NO garnishment is authorized.  31 C.F.R.

§ 285.11.  

Order

10.Until the debt is repaid, Petitioners Escobar shall give notice to

USDA Rural Development or those collecting on its behalf, of any

changes in their mailing address; delivery address for commercial

carriers such as FedEx or UPS; FAX number(s); phone number(s); or e-

mail address(es).  11. USDA Rural Development, and those collecting

on its behalf, are NOT authorized to proceed with garnishment through

June 30, 2011.    
Copies of this Decision shall be served by the Hearing Clerk upon

each of the parties.  

__________

In re:  MARY ANN WHITT.
AWG Docket No. 10-0200.
Decision and Order.
Filed July 12, 2010.

AWG.

Mary E. Kimball and Gene Elkin, for RD.
Petitioner, Pro se.
Decision issued by Jill S. Clifton, Administrative Law Judge.

1. The hearing was held by telephone on July 7, 2010.  Mary Ann

Whitt, the Petitioner (“Petitioner Whitt”), participated, representing

herself.  Rural Development, an agency of the United States Department

of Agriculture (USDA), is the Respondent (“USDA Rural



Mary Ann Whitt

69 Agric.  Dec.  1086

1087

Development”) and was represented by Mary E. Kimball and Gene

Elkin.  
2. The address for USDA Rural Development for this case is  

Mary E. Kimball, Branch Accountant 
USDA / RD New Program Initiatives Branch 
Bldg 105 E, FC-22, Post D-2 
4300 Goodfellow Blvd 
St Louis MO 63120-1703 

mary.kimball@stl.usda.gov 314.457.5592 phone 
314.457.4426 FAX 

Summary of the Facts Presented

3. Petitioner Whitt owes to USDA Rural Development a balance of

$13,212.36 (as of July 7, 2010) in repayment of two real estate loans

made in April 1994 (“the debt”).  Petitioner Whitt has completely repaid

one of the two loans.  See USDA Rural Development Exhibits.  
4. Potential Treasury fees in the amount of 28% (the collection agency

keeps 25% of what it collects) on $13,212.36 would increase the current

balance by $3,699.46, to $16,911.82.  See USDA Rural Development

Exhibits, esp. RX-4, RX-5.  
5. Petitioner Whitt’s testimony and exhibit, which is hereby admitted

into evidence, prove that she works as a meat cutter, currently for 30

hours per week (Petitioner Whitt testified that her hours working have

been cut to 30 hours per week), and she is paid $13.64 per hour. 

Petitioner Whitt’s health insurance and medications are vital, especially

the two pills for her blood pressure.  Her monthly payments for her

refrigerator and her car will hopefully be completed by the end of this

year.  
6. Petitioner Whitt is responsible and willing and able to negotiate the

disposition of the debt with Treasury’s collection agency.  

Discussion

7. I encourage Petitioner Whitt and the collection agency to

negotiate promptly the repayment of the debt.  Meanwhile, through

January 31, 2011, NO garnishment is authorized.  See paragraph 5. 

Petitioner Whitt is commended for maintaining a relatively debt-free and

frugal budget, except for this debt, the remaining real estate loan, which
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Petitioner Whitt has made substantial progress repaying, primarily

through her income tax refunds.  
8. The loan that has been completely repaid was originally (in April

1994) $9,620.00.  The larger loan was originally (in April 1994)

$33,660.00.  
9. Petitioner Whitt’s loans, including unpaid principal, unpaid accrued

interest, and fees, totaled $47,456.25 when the real estate was sold in

July 1999.  See the USDA Rural Development exhibits filed by Ms.

Kimball (which are hereby admitted into evidence) and Ms. Kimball’s

testimony.  The real estate was sold for $17,000.00, in a “short sale,” in

that the lien against the real estate was released so that the sale could

occur, even though the sale proceeds were not adequate to extinguish the

loan.  See USDA Rural Development Exhibits.  
10.Once the real estate sale proceeds ($16,646.10), plus the subsidy

credit, had been applied to the loans, Petitioner Whitt’s loan balances

totaled $30,769.16.  
11.Petitioner Whitt testified that when the real estate was sold, she was

told, by the real estate agent, by the lawyer who handled the real estate

closing, or by both, that “everything was clear” - - that “she owed

nothing from the house - - no bills from the house.”  Although there are

short sales after which the lender forgives the remaining debt, there are

also short sales after which the remaining balance is still due.  Here,

Petitioner Whitt still owed the remaining balance, $30,769.15.  
12.Petitioner Whitt’s income tax refunds collected by Treasury (and any

other amounts collected by Treasury) during 2002 through 2009, after

fees were subtracted, have repaid in full the smaller of the two loans

($9,300.36), plus $8,256.44 of the larger loan, resulting in a current

balance of $13,212.36, still due.  See USDA Rural Development

Exhibits, esp. RX-4.  

Findings, Analysis and Conclusions 

13.The Secretary of Agriculture has jurisdiction over the parties,

Petitioner Whitt and USDA Rural Development; and over the subject

matter, which is administrative wage garnishment.  
14.Petitioner Whitt owes the debt described in paragraphs 3 and 4.  
15.Through January 31, 2011, NO garnishment is authorized .  31

C.F.R. § 285.11.  

Order
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16.Until the debt is repaid, Petitioner Whitt shall give notice to USDA

Rural Development or those collecting on its behalf, of any changes in

her mailing address; delivery address for commercial carriers such as

FedEx or UPS; FAX number(s); phone number(s); or e-mail address(es). 

17.USDA Rural Development, and those collecting on its behalf, are

NOT authorized to proceed with garnishment through January 31,

2011. 
Copies of this Decision shall be served by the Hearing Clerk upon

each of the parties.  

__________

In re:  CAROLYN R. ADAMS, f/k/a CAROLYN R. MCDANIEL.
AWG Docket No. 10-0215.
Decision and Order.
Filed July 12, 2010.

AWG.

Mary E. Kimball and Gene Elkin, for RD.
Petitioner, Pro se.
Decision issued by Jill S. Clifton, Administrative Law Judge.

1. The hearing was held by telephone on July 7 and 8, 2010.  Carolyn

R. Adams, formerly known as Carolyn R. McDaniel, the Petitioner

(“Petitioner Adams”), participated (only on the second day),

representing herself.  Rural Development, an agency of the United States

Department of Agriculture (USDA), is the Respondent (“USDA Rural

Development”) and was represented by Mary E. Kimball and Gene

Elkin.  (Mr. Elkin participated only on the first day).  
2. The address for USDA Rural Development for this case is  

Mary E. Kimball, Branch Accountant 
USDA / RD New Program Initiatives Branch 
Bldg 105 E, FC-22, Post D-2 
4300 Goodfellow Blvd 
St Louis MO 63120-1703 

mary.kimball@stl.usda.gov 314.457.5592 phone 
314.457.4426 FAX 

3. I encourage Petitioner Adams and the collection agency to
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negotiate promptly to determine by settlement the disposition of the

debt.  Petitioner Adams has proved that repayment of the debt would

cause her financial hardship, based on her testimony and the exhibits she

filed, which are hereby admitted into evidence.  Petitioner Adams’

evidence shows that she is Head of Household with four dependents in

addition to herself:  two are her children, and two are her sister’s

children.  Petitioner Adams testified that she receives no child support

and does not know even the whereabouts of any of the other people,

including her sister, who are obligated to support the four dependents. 

Currently, Petitioner Adams has NO income, because her $**** annual

salary working as a bus driver for Richland County School District One

is paid during the roughly 9-month school year and NOT during the

nearly 3-month summer break.  Petitioner Adams’ last pay cycle ended

June 4, 2010, and the next pay cycle will not begin until August 27,

2010.  Petitioner Adams’ reasonable living expenses for her family of

five are greater than her income, even when she is being paid.  She

testified that this year she has been unable to get a summer job because

of funding cuts.  
4. Petitioner Adams testified that when the real estate securing her loan

was sold nearly 11 years ago in September 1999, she was told that she

would not be required to repay the balance of the loan; that everything

was settled from the sale.  Petitioner Adams testified that Mr. Risher, the

USDA Rural Development supervisor/manager at the Orangeburg,

South Carolina office at the time, assured her that her loan was satisfied

by the sale of the real estate with no further repayment required.  
5. There is no evidence in writing to show that the balance of Petitioner

Adams’ loan was “written off” or forgiven or reduced to zero as a result

of the sale of the real estate.  Petitioner Adams’ loan amount was

$60,986.79 when the real estate was sold.  See the USDA Rural

Development exhibits filed by Ms. Kimball (which are hereby admitted

into evidence) and Ms. Kimball’s testimony.  The real estate was sold

for $25,000.00, in a “short sale,” in that the lien against the real estate

was released so that the sale could occur, even though the sale proceeds

were not adequate to extinguish the loan.  See USDA Rural

Development Exhibit RX-5, a letter dated November 23, 1999, which

includes the opening sentence, “The remaining debt on your RHS (Rural

Housing Service) account has been referred to the Internal Revenue

Service (IRS) for collection.”  
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6. Once the real estate sale proceeds ($23,100.00) had been applied to

the loan, plus the subsidy credit, etc., Petitioner Adams’ loan balance

was $37,455.71.  
7. Petitioner Adams’ income tax refunds during 2003 and 2008 repaid

$8,428.81 of the loan, after fees were subtracted, resulting in a current

balance of $29,026.90, still due.  
8. Petitioner Adams testified that her wages were garnished in January,

February, and March 2010, totaling about $749.  Ms. Kimball confirmed

that Petitioner Adams’ loan has NOT yet been credited with payments

from garnishments.  

Summary of the Facts Presented 

9. Petitioner Adams (Carolyn R. Adams, formerly known as Carolyn R.

McDaniel), owes to USDA Rural Development a balance of $29,026.90

(as of July 8, 2010) in repayment of a loan made in the fall of 1986 (“the

debt”).  See USDA Rural Development Exhibits.  
10.Potential Treasury fees in the amount of 28% (the collection agency

keeps 25% of what it collects) on $29,026.90 would increase the current

balance by $8,127.53, to $37,154.43.  See USDA Rural Development

Exhibits, esp. RX-4.  
11.Petitioner Adams has NOT been involuntarily separated from

employment.  Her employment is seasonal, in that the school district

does not utilize the services of its bus drivers during nearly three months

each summer.  Nevertheless, I would not find an exclusion from

garnishment for Petitioner Adams based on either her nine-months-per-

year work or her nine-months-per-year pay.  See paragraph 3.  
12.Any garnishment would result in financial hardship to Petitioner

Adams and is NOT authorized.  See paragraph 3.  
13.Petitioner Adams is responsible and willing and able to negotiate the

disposition of the debt with Treasury’s collection agency.  

Findings, Analysis and Conclusions

14.The Secretary of Agriculture has jurisdiction over the parties,

Petitioner Adams and USDA Rural Development; and over the subject

matter, which is administrative wage garnishment.  15. Petitioner Adams

owes the debt described in paragraphs 4 and 5.  
16.Garnishment would result in financial hardship to Petitioner
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Adams, and NO garnishment is authorized.  31 C.F.R. § 285.11.  

Order

17.Until the debt is repaid, Petitioner Adams shall give notice to USDA

Rural Development or those collecting on its behalf, of any changes in

her mailing address; delivery address for commercial carriers such as

FedEx or UPS; FAX number(s); phone number(s); or e-mail address(es). 

18.USDA Rural Development, and those collecting on its behalf, are

NOT authorized to proceed with garnishment.  Copies of this Decision

shall be served by the Hearing Clerk upon each of the parties.  

__________

In re:  ERNEST W. LAWSON.
AWG Docket No. 10-0279.
Final Decision and Order.
Filed July 13, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Stephen M. Reilly, Hearing Official.

This matter is before me upon the request of the Petitioner, Ernest W.

Lawson, for a hearing in response to efforts of Respondent, USDA’s

Rural Development Agency, to institute a federal administrative wage

garnishment against him.  On June 10, 2010, I issued a Order requiring

the parties to exchange information concerning the amount of the debt. 
Rural Development filed a copy of its Narrative along with exhibits

RX-1 through RX-5 on June 25, 2010.  Mr. Lawson acknowledged that

he received a copy of Rural Housing’s Exhibits.  On July 1, 2010, Mr.

Lawson filed his Narrative and exhibits.  His filing included exhibits

PX-1 through PX-16 as well as a copy of his Consumer Debtor Financial

Statement.
I conducted a telephone hearing on July 8, 2010.  Rural Development

was represented by Mary Kimball who testified on behalf of the agency. 

Mr. Lawson and his wife were present.  Mr. Lawson presented his

position.  All witnesses were sworn.  
During the hearing, Mr. Lawson raised questions regarding a number

of procedural discrepancies.  These include the failure to issue a final
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decision within 60 days of the filing of the petition requesting the

hearing, and the agency’s alleged failure to provide required written

notices.  These requirements are outlines in the statute at 31 U.S.C.

§ 3720D(b).  While the 60 day to decision requirement is an important

provision in the statute, there is no showing that the agency’s failure to

meet the requirement in this case prejudiced Mr. Lawson.  Regarding the

notice issue, the agency’s requirement is to send the notice to the “last

known address.”  That places a burden on the individual to notify the

agency of any changes.  Mr. Lawson did not claim, nor is there evidence

to support such a claim, that Mr. Lawson kept Rural Development

apprised of a current address. Furthermore, these procedural

discrepancies and others suggested by Mr. Lawson have no impact on

the debt he owes nor whether garnishment is appropriate in this case.   

Based on the testimony during the hearing and the record before me,

I conclude that Mr. Lawson owes $42,474.47 because of a default on a

USDA Farmers Home Administration loan.  In addition, there are

potential fees of $11,892.85 due the US Treasury for the cost of

collection.  I encourage Mr. Lawson and the collection agency to work

together to establish a repayment schedule rather than immediately

proceeding with garnishment, even though this Decision authorizes

garnishment, up to 15% of Mr. Lawson’s disposable pay.  

Summary of the Facts Presented

1. On February 13, 1992, Ernest W. Lawson and Kelly J. Lawson

received a USDA Farmers Home Administration in the amount of

$82,600.00.  The loan was used to purchase a residence at 24

Scarborough Fare, Stewartstown, PA 17363.  (Narrative; RX-1).
2. Mr. Lawson defaulted on the loan and a short sale was held on

March 24, 1999.  The amount owed on the loan at the time of the sale

was $80,968.83 in principal, $15,191.93 in interest and $5,216.62 in fees

for a total amount due of $101,377.38.  (RX-3.)
3. USDA received $45,790.94 from the sale of the house. 

Subsequent receipts from Treasury were $13,111.97 leaving a balance

due USDA on the loan from Mr. Lawson of $42,474.47.  Potential fees

due to the U.S. Treasury pursuant to the Loan Agreement are

$11,892.85.  (Narrative, RX-3, RX-4.)  
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Findings, Analysis and Conclusions

1. The Secretary of Agriculture has jurisdiction over the parties, Mr.

Lawson and USDA Rural Development Agency; and over the subject

matter, which is administrative wage garnishment.     
2. Petitioner Ernest W. Lawson is indebted to USDA’s Rural

Development Agency, Rural Housing Service program in the amount of

$42,474.47.
3. In addition, Mr. Lawson is indebted for potential fees to the US

Treasury in the amount of $11,892.85.
4. All procedural requirements for administrative wage garnishment

set forth in 31 C.F.R. ¶ 285.11 have been met.
5. Mr. Lawson’s disposable pay supports garnishment, up to 15% of

Mr. Lawson’s disposable pay (within the meaning of 31 C.F.R. §

285.11); and Mr. Lawson has no circumstances of financial hardship

(within the meaning of 31 C.F.R. § 285.11).  

Order

Until the debt is fully paid, Mr. Lawson shall give notice to USDA

Rural Development  Agency, Rural Housing Service or those collecting

on its behalf, of any changes in his mailing address; delivery address for

commercial carriers such as FedEx or UPS; FAX number(s); phone

number(s); or e-mail address(es).  
USDA Rural Development Agency, and those collecting on its

behalf, are authorized to proceed with garnishment, up to 15% of Mr.

Lawson’s disposable pay.  
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re:  KATHIE FRAKER-GREGOIRE.
AWG Docket No. 10-0208.
Decision and Order.
Filed July 20, 2010.

AWG.

Mary Kimball and Dale Theurer, for RD.
Kathie Fraker-Gregoire, Pro se.
Decision issued by Peter M. Davenport, Chief Administrative Law Judge.

This matter is before the Administrative Law Judge upon the request
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of Kathie Fraker-Gregoire for a hearing to address the existence or

amount of a debt alleged to be due, and if established, the terms of any

repayment prior to imposition of an administrative wage garnishment. 

On June 9, 2010, a Prehearing Order was entered to facilitate a

meaningful conference with the parties as to how the case would be

resolved, to direct the exchange of information and documentation

concerning the existence of the debt, and setting the matter for a

telephonic hearing on July 20, 2010.
The Respondent complied with that Order and a Narrative was filed,

together with supporting documentation on June 24, 2010. The

Petitioner filed her documentation with the Hearing Clerk on June 2,

2010.  In the materials filed, the Respondent provided information

concerning her financial condition reflecting only minimal income from

a part time position which is at the approximate level of exemption from

garnishment. During the hearing, the Petitioner indicated that due to her

records being packed away that she was unable to contest the amount

due. 
On the basis of the entire record before me, the following Findings

of Fact, Conclusions of Law and Order will be entered.

Findings of Fact

1. On November 14, 1988 and on March 5, 1992, the Petitioner

received home mortgage loans in the amounts of $62,900.00 and

$3,570.00 respectively from the Farmers Home Administration

(FmHA), United States Department of Agriculture (USDA), now

Rural Development (RD) for property located in Plainfield,

Pennsylvania. RX-1.
2. The property was sold on February 24, 2000 with proceeds

realized from that sale in the amount of $30,890.66 leaving a

balance due of $48,201.47. RX-4.
3. Treasury offsets exclusive of fees totaling $5,805.24 have been

received. RX-4.
4. After credits, the remaining unpaid debt is in the amount of

$38,713.74 (exclusive of potential Treasury fees). RX-4.
5. The Petitioner is employed only part time and earns minimal

wages which after required deductions is less than the amount

exempt from garnishment.
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Conclusions of Law

1. Kathie Fraker-Gregoire is indebted to USDA Rural Development

in the amount of $38,713.74 (exclusive of potential Treasury

fees) for the mortgage loan extended to her.
2. The Petitioner’s part-time wages are less than the amount

exempted from garnishment.
3. The Respondent may NOT administratively garnish the wages of

the Petitioner.

Order

For the foregoing reasons, the administrative wage garnishment

proceedings are terminated at this time. Review of the Petitioner’s

financial condition may be made after one year.
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re:  MARGARET A. PETERSON, f/k/a MARGARET

WILLIAMS.
AWG Docket No. 10-0231.
Decision and Order.
Filed July 20, 2010.

AWG.

Mary Kimball and Dale Theurer, for RD.
Margaret A. Peterson, Pro se.
Decision issued by Peter M. Davenport, Chief Administrative Law Judge.

This matter is before the Administrative Law Judge upon the request

of Margaret Peterson for a hearing to address the existence or amount of

a debt alleged to be due, and if established, the terms of any repayment

prior to imposition of an administrative wage garnishment.  On June 9,

2010, a Prehearing Order was entered to facilitate a meaningful

conference with the parties as to how the case would be resolved, to

direct the exchange of information and documentation concerning the

existence of the debt, and setting the matter for a telephonic hearing on

July 20, 2010.
A Narrative was filed by the Respondent together with supporting

documentation on June 29, 2010. The Petitioner filed her documentation



Margaret A.  Peterson, f/k/a Margaret Williams

69 Agric.  Dec.  1097

1097

with the Hearing Clerk on July 8, 2010.  In the materials filed, the

Respondent provided information concerning her financial condition

reflecting only minimal income with significant indebtedness. During

the hearing, the Petitioner indicated that she did not dispute the amount

alleged to be due. 
On the basis of the entire record before me, the following Findings

of Fact, Conclusions of Law and Order will be entered.

Findings of Fact

1. On July 20, 1989, the Petitioner received a home mortgage loan

in the amount of $20,250.00 respectively from the Farmers Home

Administration (FmHA), United States Department of Agriculture

(USDA), now Rural Development (RD) for property located in

Navasota, Texas. RX-1.
2. The property was sold at a foreclosure sale on December 2, 1997

with proceeds realized from that sale in the amount of $20,038.00

leaving a balance due of $6,611.01. RX-4.
3. Treasury offsets exclusive of fees totaling $3,640.65 have been

received. RX-4.
4. After credits, the remaining unpaid debt is in the amount of

$2,999.36 (exclusive of potential Treasury fees). RX-4.
5. The Petitioner earns minimal wages and has significant

indebtedness.

Conclusions of Law

1. Margaret A. Peterson is indebted to USDA Rural Development

in the amount of $2,999.36 (exclusive of potential Treasury fees)

for the mortgage loan extended to her.
2. The Petitioner is currently experiencing financial hardship.
3. The Respondent may NOT administratively garnish the wages of

the Petitioner.

Order

For the foregoing reasons, the administrative wage garnishment

proceedings are terminated at this time. Review of the Petitioner’s

financial condition may be made after one year.
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.
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__________

In re:  ANGELA SILCOX.
AWG Docket No. 10-0240.
Decision and Order.
Filed July 20, 2010.

AWG.

Mary Kimball and Dale Theurer, for RD.
Angela Silcox, Pro se.
Decision issued by Peter M. Davenport, Chief Administrative Law Judge.

This matter is before the Administrative Law Judge upon the request

of Angela Silcox for a hearing to address the existence or amount of a

debt alleged to be due, and if established, the terms of any repayment

prior to imposition of an administrative wage garnishment.  On June 17,

2010, a Prehearing Order was entered to facilitate a meaningful

conference with the parties as to how the case would be resolved, to

direct the exchange of information and documentation concerning the

existence of the debt, and setting the matter for a telephonic hearing on

July 20, 2010.
The Respondent complied with that Order and a Narrative was filed,

together with supporting documentation on July 6, 2010. The Petitioner

did not file anything on her behalf, but participated in the hearing.

During the hearing, the Petitioner indicated that she understood that she

owed the debt. Ms. Kimball explained that following entry of the

Decision, she possibly could make arrangements with Treasury to either

agree upon an installment plan or some other form of resolution of the

indebtedness. Accordingly, this matter was decided upon the record

before me, and the following Findings of Fact, Conclusions of Law and

Order will be entered.

Findings of Fact

1. On June 30, 1989, the Petitioner and Pete E. Silcox, then her

husband, received a home mortgage loan in the amount of

$32,780.00 from Farmers Home Administration (FmHA) (now

Rural Development (RD)) for property located in Arkansas Pass,

Texas. RX-1.
2. The property was sold at a foreclosure sale on March 7, 2000.

FmHA bid the property in for $33,112.61, leaving a balance due



Mary Ellen Nebesky, n/k/a Mary Bodolus

69 Agric.  Dec.  1099

1099

of $2,927.43. RX-3.
3. The remaining unpaid debt is in the amount of $2,927.43

(exclusive of potential Treasury fees). RX-4.

Conclusions of Law

1. Angela Silcox is indebted to USDA Rural Development in the

amount of $2,927.43 (exclusive of potential Treasury fees) for the

mortgage loan extended to her.
2. All procedural requirements for administrative wage offset set

forth in 31 C.F.R. §285.11 have been met.
3. The Respondent is entitled to administratively garnish the wages

of the Petitioner.

Order

For the foregoing reasons, the wages of Angela Silcox shall be

subjected to administrative wage garnishment at the rate of 15% of

disposable pay, or such lesser amount as might be specified in 31 C.F.R.

§ 285.11(i).
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re:  MARY ELLEN NEBESKY, n/k/a MARY BODOLUS.
AWG Docket No. 10-0101.
Decision and Order.
Filed July 22, 2010.

AWG.

Mary Kimball and Dale Theurer, for RD.
Mary Ellen Nebesky n/k/a Mary Bodolus, Pro se.
Decision issued by Jill S. Clifton, Administrative Law Judge.

1. The hearing was held by telephone on July 21, 2010.  Mary Ellen

Nebesky, now known as Mary Bodolus, the Petitioner (“Petitioner

Bodolus”), participated, representing herself.  Rural Development, an

agency of the United States Department of Agriculture (USDA), is the

Respondent (“USDA Rural Development”) and was represented by

Mary E. Kimball and Gene Elkin.  
2. The address for USDA Rural Development for this case is  
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Mary E. Kimball, Branch Accountant 
USDA / RD New Program Initiatives Branch 
Bldg 105 E, FC-22, Post D-2 
4300 Goodfellow Blvd 
St Louis MO 63120-1703 

mary.kimball@stl.usda.gov 314.457.5592 phone 
314.457.4426 FAX 

Summary of the Facts Presented 

3. Petitioner Bodolus owes to USDA Rural Development a balance of

$8,375.07 (as of July 21, 2010) in repayment of two real estate loans

made in May 1985 and August 1990 (“the debt”).  See USDA Rural

Development Exhibits and Narrative.  
4. Potential Treasury fees in the amount of 28% (the collection agency

keeps 25% of what it collects) on $8,375.07 would increase the current

balance by $2,345.02, to $10,720.09.  See USDA Rural Development

Exhibits, and testimony.  
5. Petitioner Bodolus’s testimony and exhibits prove that she works as

a nurse but recently was on short-term disability because of her

emergency gall bladder removal on June 12, 2010, and she lost four

days’ pay and was off work for nearly a month.  Further, her husband is

on social security disability and has no other income.  
6. Petitioner Bodolus is responsible and willing and able to negotiate

the disposition of the debt with Treasury’s collection agency.  

Discussion

7. I encourage Petitioner Bodolus and the collection agency to

negotiate promptly the repayment of the debt.  Meanwhile, through

January 31, 2011, NO garnishment is authorized.  See paragraph 5. 

8. Petitioner Bodolus inquired whether the co-borrower’s income tax

refunds were applied to the debt.  If any further evidence in that regard

is submitted which would require me to amend this Decision and Order,

I will do so.  

Findings, Analysis and Conclusions 

9. The Secretary of Agriculture has jurisdiction over the parties,

Petitioner Bodolus and USDA Rural Development; and over the subject

matter, which is administrative wage garnishment.  



Quilla Meador

69 Agric.  Dec.  1101

1101

10.Petitioner Bodolus owes the debt described in paragraphs 3 and 4.
11.Through January 31, 2011, NO garnishment is authorized.  31

C.F.R. § 285.11.  

Order

12.Until the debt is repaid, Petitioner Bodolus shall give notice to

USDA Rural Development or those collecting on its behalf, of any

changes in her mailing address; delivery address for commercial carriers

such as FedEx or UPS; FAX number(s); phone number(s); or e-mail

address(es).  13. USDA Rural Development, and those collecting on its

behalf, are NOT authorized to proceed with garnishment through

January 31, 2011.  Copies of this Decision shall be served by the

Hearing Clerk upon each of the parties.  

__________

In re:  QUILLA MEADOR.
AWG Docket No. 10-0113.
Final Decision and Order.
Filed July 22, 2010.

AWG.

Mary E. Kimball, for RD.
Michael W. Cannaday, for Petitioner.
Decision issued by Stephen M. Reilly, Presiding Official.

This matter is before me upon the request of the Petitioner, Quilla

Meador, for a hearing in response to efforts of Respondent, USDA’s

Rural Development Agency, Rural Housing Service, to institute a

federal administrative wage garnishment against him.  On February 18,

2010, I  issued a Pre-hearing Order requiring the parties to exchange

information concerning the amount of the debt.  On April 27, 2010,

Michael W. Cannaday entered his appearance as Counsel for Mr.

Meador.  Mr. Cannaday also requested additional time to prepare for the

hearing.  On May 3, 2010, I entered an order rescheduling the filing

dates and the hearing.  
I conducted a telephone hearing at the scheduled time on June 30,

2010.  Rural Housing was represented by Gene Elkin and Mary Kimball

who testified on behalf of the agency.  Mr. Meador was represented by

Mr. Cannaday.  The witnesses were sworn.  



1102 ADMINISTRATIVE WAGE GARNISHMENT

Rural Housing filed a copy of its Narrative along with exhibits RX-1

through RX-6 on March 4, 2010.  Mr. Meador filed his Narrative on

June 25, 2010.  Mr. Meador acknowledged that he received a copy of

Rural Housing’s Narrative and Exhibits.  Ms. Kimball acknowledged

receipt of Mr. Meador’s Narrative.  Mr. Meador has not filed a copy of

his Consumer Debtor Financial Statement.  
Based on the testimony during the hearing and the record before me,

I conclude that Mr. Meador owes $22,924.37 on the USDA Rural

Housing loan guarantee.  In addition, there are potential fees of

$6,418.83 due the US Treasury for the cost of collection.  In determining

the percentage of garnishment, if any, to be authorized for collection, I

examine the petitioner’s Consumer Debtor Financial Statement.  This

gives me the opportunity to determine if a financial hardship exists that

would preclude garnishment at this time; or, if the petitioner’s financial

condition indicates that I should limit the garnishment to a percentage

below the maximum 15% authorized by the statute.  It is the petitioner’s

burden to provide this information to me.  Without the information

contained in the Consumer Debtor Financial Statement, there is no

evidence to indicate that any financial hardship exists.  Mr. Meador has

declined to submit his Consumer Debtor Financial Statement. 

Therefore, I am only able  to conclude that Mr. Meador disposable pay

supports garnishment and that no financial hardship exists that would

limit garnishment.  I find that garnishment is appropriate, up to 15% of

Mr. Meador’s disposable pay.
I encourage Mr. Meador and the collection agency to work together

to establish a repayment schedule rather than immediately proceeding

with garnishment, even though this Decision authorizes garnishment, up

to 15% of Mr. Meador’s disposable pay.  
Mr. Cannaday argued on Mr. Meador’s behalf that when JP Morgan

Chase, the lender, bid $54,825.00 at the foreclosure sale to acquire the

property, that Virginia law requires that amount to be credited to Mr.

Meador’s account.  What Mr. Cannaday does not take into account is

that this is an action on a loan guarantee, not an action on a foreclosure. 

Mr. Meador requested that the United States Department of Agriculture,

Rural Development Agency, Rural Housing Service provide a loan

guarantee so that he could obtain a mortgage to purchase a home.  In the

Request for Single Family Housing Loan Guarantee, Form 1980-21

(RX-1, p. 3-4), Mr Meador agreed “that if the Agency pays a loss claim
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on the requested loan to the lender, I will reimburse the Agency for that

amount.”  (RX-1 at p. 4.)  The Loan Note Guarantee, Form RD 1980-17

(RX-1, p.1-2), identifies the terms and conditions of the Guarantee. 

These include a provision for calculating the loss when the lender

acquires the collateral such as happened here when JP Morgan Chase

acquired Mr. Meador’s house at the foreclosure sale.  (RX-1 at p.1).  

Summary of the Facts Presented

1. On March 3, 2004, Quilla Meador applied for and received a

guaranteed home mortgage loan from Home Loan Corporation for the

amount of $55,855.00.  The property is located at 604 Forrest Street,

Martinsville, Virginia 24112.  The mortgage loan was later assigned to

JP Morgan Chase Bank.   
2. The mortgage loan guarantee resulted from an agreement between

United States Department of Agriculture’s Rural Development Agency,

Rural Housing Service and Mr. Meador as evidenced by the completed

form RD 1980-21 that is signed both by a representative of Rural

Housing and Mr. Meador.  (RX-1.)  
3. Mr. Meador defaulted on the loan on July 1, 2007.  The loan

balance at that time was $55,637.12.  On June 2, 2008, based on the loan

guarantee, Rural Housing paid JP Morgan Chase Bank $25,827.90. 

(RX-2, RX-3.)  
4. On March 11, 2009, Rural Housing received a Treasury offset

payment in the amount of $2,863.00.  A subsequent claim against Mr.

Meador’s account, paid by Treasury in the amount of $1,124.75 and an

additional Treasury offset payment, in the amount of $1,165.28, leave

a balance due on the Loan Guarantee of $22,924.37.  The potential fees

due to the U.S. Treasury pursuant to the Loan Agreement are $6,418.83. 

Narrative, RX-6.  

Findings, Analysis and Conclusions

1. The Secretary of Agriculture has jurisdiction over the parties, Mr.

Meador and USDA Rural Development Agency, Rural Housing Service;

and over the subject matter, which is administrative wage garnishment. 

2. Petitioner Quilla Meador is indebted to USDA’s Rural

Development Agency, Rural Housing Service program in the amount of

$22,924.37.
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3. In addition, Mr.Meador is indebted for potential fees to the US

Treasury in the amount of $6,418.83.
4. All procedural requirements for administrative wage garnishment

set forth in 31 C.F.R. ¶ 285.11 have been met.
5. Mr. Meador declined to provide a Consumer Debtor Financial

Statement.  Therefore,  I conclude that Mr. Meador disposable pay

supports garnishment, up to 15% of Mr. Meador’s disposable pay

(within the meaning of 31 C.F.R. § 285.11); and Mr. Meador has no

circumstances of financial hardship (within the meaning of 31 C.F.R. §

285.11).  

Order

Until the debt is fully paid, Mr. Meador shall give notice to USDA

Rural Development  Agency, Rural Housing Service or those collecting

on its behalf, of any changes in his mailing address; delivery address for

commercial carriers such as FedEx or UPS; FAX number(s); phone

number(s); or e-mail address(es).  
USDA Rural Development Agency, Rural Housing Service, and

those collecting on its behalf, are authorized to proceed with

garnishment, up to 15% of Mr. Meador’s disposable pay.  
Copies of this Decision and Order shall be served upon the parties

and counsel for Mr. Meador by the Hearing Clerk’s Office.

__________

In re: SARAH B. NEDEAU.
AWG Docket No. 10-0195.
Decision and Order.
Filed July 23, 2010.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Victor W.  Palmer, Administrative Law Judge.

Decision and Order

On July 22, 2010, I held a hearing on a Petition to Dismiss the

administrative wage garnishment proceeding to collect the debt

allegedly owed to Respondent, USDA, Rural Development for losses it

incurred under a Single Family Housing Loan. Petitioner, Sarah B.

Nedeau, and Mary Kimball who testified for Respondent, were each
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duly sworn. Gene Elkin, attorney for Respondent, also participated in

the hearing. Respondent proved the existence of the debt owed by

Petitioner for payment of the loss Respondent sustained on an

$84,500.00 loan that had been made to Petitioner to finance the purchase

of a home located at 62 High Street, Kennebunk, ME 04043, and its loss

on a $6,300.00 second loan.  The loans were evidenced by Promissory

Notes dated July 8, 1988 and December 4, 1990, respectively. Ms.

Nedeau needed to move from the home to care for her ailing mother and

agreed to a short sale that was held on February 13, 1998.  Prior to the

sale, the amount owed to Respondent, USDA, Rural Development, was

$86,176.45. After the sale of the property, USDA, Rural Development

was still owed $7,310.43. Since the sale, $823.46 has been collected by

the U. S. Treasury Department in offsets from income tax refunds that

Petitioner otherwise would have received. The amount that is presently

owed on the combined debts is $6,486.97 plus potential fees to Treasury

of $1,816.35, or $8,303.32 total. Ms. Nedeau is employed as a Legal

Assistant earning $*** per month. She has filed and testified to the

accuracy of a Consumer Debtor Financial Statement that shows her

monthly expenses to be: rent-$****, gasoline-$****, electricity-$***,

natural gas-$***, food-$***, computer cable-$***, health care-$*** ,

clothing-$***, car insurance-$***, phone-$*** and miscellaneous-

$***. When these expenses are deducted from her monthly income, Ms.

Nedeau’s disposal income is $*** a month. Only 15% of that amount,

or $***, may be subject to wage garnishment.

1. There were some communication problems at the time of the short

sale which caused Petitioner to be unaware of the need to then pay the

second loan which she states she would have done. For that reason,

Respondent has agreed to recall the lower loan of approximately

$1,800.00 from collection by Treasury.
2. Wage garnishment may adversely affect Petitioner’s ability to retain

her present employment. In light of the fact that Petitioner’s credit rating

has been adversely affected by the nonpayment of these loans, she

cannot obtain a new loan to settle this matter. Instead she shall undertake

to save money over the next six months to obtain a sum that she may use

to settle the remaining debt with Treasury.
3. I have concluded that the present collection of any part of the debt
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would cause Petitioner undue, financial hardship within the meaning and

intent of the provisions of 31 C.F.R.§ 285.11.
4. USDA, Rural Development has met its burden under 31 C.F.R.

§285.11(f)(8) that governs administrative wage garnishment hearings,

and has proved the existence and the amount of the debt owed by the

Petitioner. On the other hand, Petitioner showed that she would suffer

undue financial hardship if any amount of money is garnished from her

disposable income at any time during the next six (6) months. During

that time, Ms. Nedeau shall contact Treasury to discuss a settlement plan

to pay the debt.  
Under these circumstances, the proceedings to garnish Petitioner’s

wages are suspended and may not be resumed for six (6) months from

the date of this Order.

In re:  SUSAN G. KLOSS.
AWG Docket No. 10-0203.
Decision and Order.
Filed July 23, 2010.

AWG.

Mary Kimball and Dale Theurer, for RD.
Susan G. Kloss, Pro se.
Decision issued by Peter M. Davenport, Chief Administrative Law Judge.

This matter is before the Administrative Law Judge upon the request

of Susan G. Kloss for a hearing to address the existence or amount of a

debt alleged to be due, and if established, the terms of any repayment

prior to imposition of an administrative wage garnishment.  On May 14,

2010, a Prehearing Order was entered to facilitate a meaningful

conference with the parties as to how the case would be resolved, to

direct the exchange of information and documentation concerning the

existence of the debt, and setting the matter for a telephonic hearing on

July 23, 2010.
The Respondent partially complied with that Order and a Narrative

was filed, together with supporting documentation on June 10, 2010.1

The Petitioner filed her documentation with the Hearing Clerk on June

The Prehearing Order directed Rural Development to file the Narrative on or before1

May 26, 2010.
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8, 2010.   In the materials provided, Ms. Kloss acknowledged receiving2

the loan which gave rise to the obligation being sought to be collected,

but expressed the belief that the obligation had been satisfied. The file

reflects that Farmers Home Administration (FmHA) filed a foreclosure

action in the United States District Court for the Western District of

Pennsylvania which was apparently settled. Rural Development as the

successor in interest to FmHA was asked to produce any deficiency

judgment that might have been entered in the foreclosure action, but was

unable to do so. 
On the basis of the entire record before me, the following Findings

of Fact, Conclusions of Law and Order will be entered.

Findings of Fact

1. On December 4, 1980, the Petitioner and her then husband at the

time Gregory L. Kloss received a home mortgage loan in the

amount of $36,500.00 from the Farmers Home Administration

(FmHA), United States Department of Agriculture (USDA), now

Rural Development (RD) for property located in Bradford,

Pennsylvania . RX-1.
2. A foreclosure action was brought by FmHA in the United States

District Court for the Western District of Pennsylvania, Case No.

00-148E which was subsequently dismissed.
3. No deficiency judgment has been produced. 

Conclusions of Law

1. In absence of a deficiency judgment entered in the foreclosure

action, Susan G. Kloss is not indebted to USDA Rural

Development in any amount.
2. In absence of a proven indebtedness, the Respondent is NOT

entitled to administratively garnish the wages of the Petitioner.

Order

For the foregoing reasons, the administrative wage garnishment

proceedings against Susan G. Kloss shall be terminated and

DISMISSED.

A duplicate copy was received on June 10, 2010.2
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Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re: KENNETH A. SANCHEZ.
AWG Docket No. 10-0244.
Decision and Order.
Filed July 23, 2010.

AWG. 

Mary Kimball for RD.
Petitioner, Pro se.
Decision and Order by Victor W.  Palmer, Administrative Law Judge.

Decision 

Pursuant to a Hearing Notice issued on March 12, 2010, I held a

hearing by telephone, on May 11, 2010, at 11:00 AM Eastern Time, in

consideration of a Petition seeking to dispute Petitioner’s obligation to

pay a debt that Petitioner and his former wife incurred under a Single

Family Housing Mortgage Loan.  Petitioner and his former wife had

signed a promissory note to secure a home mortgage loan given them by

Respondent, USDA, Rural Development, which has not been fully

repaid, and has resulted in the garnishment of Petitioner’s wages for

nonpayment of the amount still owed.
Petitioner did not participate in the hearing.  Petitioner was instructed

by the Hearing Notice to file:  1. completed forms respecting his current

employment, general financial information, assets and liabilities, and

monthly income and expenses; 2. a narrative of events or reasons

concerning the existence of the alleged debt and his ability to repay all

or part of it; 3. supporting exhibits with a list of the exhibits and a list

witnesses who would testify in support of his position.. He was further

instructed to contact my secretary Ms. Marilyn Kennedy, and give Ms.

Kennedy a telephone number where Petitioner could be reached at the

time of the scheduled hearing.  Petitioner failed to comply with any of

the instructions.  At the time of the scheduled hearing, he did not answer

calls to her listed telephone.  My office called the number of the

employer listed in the Petition and was given a telephone where he was

working.  Upon calling that number the person who answered did not

know of him.  His employer was called again, and this time was given
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his cell phone number.  The number was called and he was not reached;

instead the call went into voicemail.
Respondent participated in the hearing through its representatives,

Gene Elkin, Legal Liaison and Mary Kimball, Accountant for the New

Initiative Branch, USDA Rural Development.  Respondent pointed out

that none of their mailings to Petitioner respecting this hearing were

returned and presumably were received.
Under 31 C.F.R § 285.11(f)(2), a hearing on a Petition challenging

wage garnishment may be, at the agency’s option, either oral or written. 

An oral hearing may be conducted by telephone conference and is only

required when the issues in dispute cannot be resolved by review of the

documentary evidence 31 C.F.R § 285.11.
An oral hearing was scheduled to hear and decide Petitioner’s

concerns.  Petitioner never advised the Hearing Clerk, the Respondent,

or this office that he had moved or that he could not be personally

contacted on his listed telephone number.  All mail sent to Petitioner’s

only listed address was never returned as undeliverable by the U.S. Post

Office.  Reasonable efforts were made on the day of the scheduled

hearing to contact him, but were to no avail.  Accordingly, the petition

is being dismissed for Petitioner’s failure to participate and present

evidence or arguments to refute the documents provided by Respondent

showing the existence or arguments to refute the documents provided by

Respondent showing the existence of Petitioner’s obligation to pay the

debt still owed under the promissory note he signed with USDA-RHS

(RX-1).
The promissory note was for $67,226.00 in respect to the home

mortgage loan USDA-RH gave to Petitioner and his former wife, on

April 9, 2003, for property located at 1113 East Ridge Drive, Decatur,

Indiana.  The property was sold at a short sale, on June 22, 2005, for

$28,787.86.  The total amount due on the mortgage debt prior to the sale

was $67,349.59.  After the sale funds were applied to the debt, the

amount due from Petitioner was $38,561.73.  Respondent has received

payments from Treasury which after the deduction of fees leaves a

present debt balance of $38,615.60.  Potential collection fees assessed

by the United States Department are $11,584.68 which makes the

balance due at Treasury $50,200.28. (RX-4).  The Petitioner appears to

be employed and has provided no evidence showing that the present
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collection of any part of the debt would cause Petitioner undue, financial

hardship within the meaning and intent of the provisions of 31 C.F.R §

285.11.  Therefore, the Petition is dismissed and the proceedings to

garnish Petitioner’s wages may be resumed provided the amount of

wages garnished does not exceed 15% of his disposable income.
Petitioner is advised, however, that if he telephones the private

agency engaged by Treasury to pursue the debt’s collection, he might be

able to settle the debt at a lower amount with lower payments.

_____________

In re:  MARK A. HARRIS.
AWG Docket No. 10-0277.
Final Decision and Order.
Filed July 27, 2010.

AWG.

Mary E. Kimball, for RD.
Daniel Blumberg, Arlington, TX, for Petitioner.
Decision issued by Stephen M. Reilly, Hearing Official.

This matter is before me upon the request of the Petitioner, Mark A.

Harris, for a hearing in response to efforts of Respondent, USDA’s Rural

Development Agency, to institute a federal administrative wage

garnishment against him.  On June 10, 2010, I issued an Order requiring

the parties to exchange information concerning the amount of the debt. 
I conducted a telephone hearing on July 26, 2010.  Rural

Development was represented by Mary Kimball who testified on behalf

of the agency.  Mr. Harris was present and represented by Daniel

Blumberg, Esq. of Arlington, Texas.  The witnesses were sworn.  
Rural Development filed a copy of its Narrative along with exhibits

RX-1 through RX-6 on June 25, 2010.  Mr. Harris filed his Narrative

and accompanying documents on July 23, 2010.  Mr. Harris

acknowledged that he received a copy of Rural Development’s Exhibits. 

Ms. Kimball acknowledged receiving Mr. Harris’ Narrative and exhibits.
During the hearing, Ms. Kimball stated a number of times that Mr.

Harris had made substantial progress on paying the debt.  At the

conclusion of the hearing, Ms. Kimball indicated that her supervisor

came into her office during the hearing and stated that because of the

amount of money paid by Mr. Harris, USDA Rural Development would 
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cancel the remaining debt.  Based on Ms. Kimball’s statement, I

conclude that Mr. Harris owes nothing on the USDA Farmers Home

Administration loan.  With no balance due on the debt, garnishment of

Mr. Harris’s pay is not necessary.  Furthermore, the ongoing

garnishment of Mrs. Harris’ pay to repay this loan will cease.  Any

amounts “in the pipeline,” including amounts collected while this order

is being implemented, shall not be returned to Mr. and Mrs. Harris.  

Summary of the Facts Presented

1. On December 19, 1997, Mark Harris and Cindy Harris assumed

a USDA Farmers Home Administration loan in the amount of

$70,000.00.  The loan assumption was used to purchase a residence at

107 Brentwood, Kimberly, Idaho 83341.  RX-1.
2. Mr. Harris defaulted on the loan and a short sale was held on May

15, 2001.  The amount owed on the loan at the time of the sale was

$66,468.08 in principal, $11,763.48 in interest, and $6,555.64 in fees,

for a total amount due of $84,787.20.  RX-3.
3. USDA received $53,900.00 from the sale of the house.  As of

June 17, 2010, receipts from Treasury were $14,802.32 leaving a

balance due USDA on the loan from Mr. Harris of $16,804.88. 

Subsequent receipts, through today, leave a balance due USDA of less

than $14,000.00.  Narrative, RX-3, RX-6, Testimony of Ms. Kimball.
4. Mr. Harris’ wife, Cindy Harris, also signed the loan assumption

and is responsible for any amount owed to USDA.  RX-1.  Cindy Harris’

pay is being garnished in the amount of approximately $220.00 per

week.  Testimony of Mr. Harris.

Findings, Analysis, and Conclusions

1. The Secretary of Agriculture has jurisdiction over the parties, Mr.

Harris and USDA Rural Development Agency; and over the subject

matter, which is administrative wage garnishment.     
2. All procedural requirements for administrative wage garnishment

set forth in 31 C.F.R. § 285.11 have been met.
3. Rural Development Agency stated during the hearing that, based

on Mr. and Mrs. Harris having made substantial payments on the debt,

it would cancel the remaining debt.  I accept Rural Development

Agency’s suggested solution and find that Mr. and Mrs. Harris do not
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owe USDA any remaining balance on the loan assumed for the purchase

of the property in Kimberly, Idaho.  

Order

Mark and Cindy Harris do not owe any balance on the December 19,

1997 loan assumption used to purchase a residence at 107 Brentwood,

Kimberly, Idaho 83341.   USDA Rural Development, and those

collecting on its behalf, shall not proceed with garnishment.  In addition,

any garnishment of the pay of Cindy Harris shall cease.  This matter is

dismissed with prejudice.
Copies of this Decision and Order shall be served upon the parties

and counsel for Mr. Harris by the Hearing Clerk’s Office.

__________

In re:  PATRICIA CANNON, f/k/a PATRICIA JOHNSON.
AWG Docket No. 10-0174.
Summary of Hearing and Order.
Filed July 28, 2010.

AWG.

Mary Kimball and Dale Theurer, for RD.
Patricia Cannon, Pro se.
Summary issued by Peter M. Davenport, Chief Administrative Law Judge.

This matter is before the Administrative Law Judge upon the request

of Patricia Cannon, formerly Patricia Johnson for a hearing to address

the existence or amount of a debt alleged to be due, and if established,

the terms of any repayment prior to imposition of an administrative

wage garnishment.  On April 26, 2010, a Prehearing Order was entered

to facilitate a meaningful conference with the parties as to how the case

would be resolved, to direct the exchange of information and

documentation concerning the existence of the debt, and setting the

matter for a telephonic hearing on July 28, 2010.
The Respondent complied with that Order and a Narrative was filed,

together with supporting documentation on June 22, 2010. The

Petitioner did not submit any information prior to the hearing.  During

the hearing, Ms. Cannon acknowledged signing the note and mortgage

which gave rise to the obligation being sought to be collected and after

having the amount explained to her did not contest the amount alleged

to be owed, but indicated that she was disabled and drawing Social
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Security benefits.
The Petitioner is granted seven (7) days in which to submit evidence

of her disability. Upon filing, or at the expiration of that period of time,

the file will be returned to the judge for disposition.
Copies of this Summary and Order shall be served upon the parties

by the Hearing Clerk’s Office.

__________

In re:  TAMMY T. GRUBBS, f/k/a TAMMY T. STALLINGS.
AWG Docket No. 10-0176.
Decision and Order.
Filed July 28, 2010.

AWG.

Mary Kimball and Dale Theurer, for RD.
Tammy T. Grubbs, Pro se.
Decision issued by Peter M. Davenport, Chief Administrative Law Judge.

This matter is before the Administrative Law Judge upon the request

of Tammy T. Grubbs for a hearing to address the existence or amount

of a debt alleged to be due, and if established, the terms of any

repayment prior to imposition of an administrative wage garnishment. 

On April 26, 2010, a Prehearing Order was entered to facilitate a

meaningful conference with the parties as to how the case would be

resolved, to direct the exchange of information and documentation

concerning the existence of the debt, and setting the matter for a

telephonic hearing on July 28, 2010.
The Respondent partially complied with that Order and a Narrative

was filed, together with supporting documentation on June 21, 2010.

The Petitioner has responded with a letter dated June 24, 2010 and also

provided financial information which was filed by the Hearing Clerk on

June 29, 2010.  In the materials provided, Ms. Grubbs acknowledged

signing the note and mortgage which gave rise to the obligation being

sought to be collected, but indicated that she was unemployed and

unable to work due to a medical condition. 
On the basis of the entire record before me, the following Findings

of Fact, Conclusions of Law and Order will be entered.
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Findings of Fact

1. On September 17, 1993, the Petitioner and her then husband

Timothy J. Stallings assumed a home mortgage loan in the

amount of $41,649.44 from Farmers Home Administration,

United States Department of Agriculture (USDA) now Rural

Development (RD) for property located in Gaston, South

Carolina. RX-2. At the same time, the borrowers also received a

loan in the amount of $8,210.00. RX-1.
2. The primary indebtedness was subsequently reamortized on two

occasions which resulted in an increase in the amount of the total

obligation by including delinquent amounts to the principal. RX-

3.
3. The borrowers defaulted on their loans and the property was sold

at a foreclosure sale on June 11, 2002 with proceeds realized from

that sale in the amount of $27,205.44, leaving a balance due of

$37,052.62. RX-5.
4. Treasury offsets totaling $6,568.58 less Treasury fees have been

received. RX-6.
5. The remaining unpaid debt is in the amount of $30,484.04

(exclusive of potential Treasury fees. RX-6.
6. The Petitioner is currently unemployed.

Conclusions of Law

1. Tammy T. Grubbs is indebted to USDA Rural Development in

the amount of $30,484.04 (exclusive of potential Treasury fees

for the mortgage loan extended to her.
2. By virtue of being unemployed, the Petitioner may NOT be

subjected to garnishment. 

Order

For the foregoing reasons, the administrative wage garnishment

proceedings shall be terminated until such time as the Petitioner returns

to full time employment and has been so employed for a period of

twelve continuous months.
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________
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In re:  KIMBERLY A. GREGOIRE, f/k/a KIMBERLY A. COX.
AWG Docket No. 10-0199.
Corrected Decision and Order.
Filed July 28, 2010.

AWG.

Mary Kimball Dale Theurer, for RD.
Kimberly A. Gregoire, Pro se.
Decision issued by Peter M. Davenport, Chief Administrative Law Judge.

This matter is before the Administrative Law Judge upon the request

of Kimberly A. Gregoire, formerly Kimberly A. Cox, for a hearing to

address the existence or amount of a debt alleged to be due, and if

established, the terms of any repayment prior to imposition of an

administrative wage garnishment.  On June 17, 2010, a Prehearing Order

was entered to facilitate a meaningful conference with the parties as to

how the case would be resolved, to direct the exchange of information

and documentation concerning the existence of the debt, and setting the

matter for a telephonic hearing on July 20, 2010.
The Respondent complied with that Order and a Narrative was filed,

together with supporting documentation on June 7, 2010. The Petitioner

filed her documentation with the Hearing Clerk on July 14, 2010. 

During the hearing, Ms. Gregoire acknowledged signing the note and

mortgage which gave rise to the obligation being sought to be collected

and did not contest the amount alleged to be owed, but indicated that her

other obligations, primarily student loans precluded her ability to pay.

She also indicated that the co-obligor had taken bankruptcy.
On the basis of the entire record before me, the following Findings

of Fact, Conclusions of Law and Order will be entered.

Findings of Fact

1. On September 15, 1988, the Petitioner and Philip G. Gilikson

received a home mortgage loan in the amount of $95,000.00 from

the Farmers Home Administration (FmHA), United States

Department of Agriculture (USDA) now Rural Development

(RD) for property located at 9 Daniel Street, Gorham, Maine. RX-

1.
2. The property was sold at a foreclosure sale on February 13, 2004
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with proceeds realized from that sale in the amount of

$120,000.00 leaving a balance due of $27,567.80. RX-4.
3. Treasury offsets totaling $10,637.37 have been received. RX-4.
4. The remaining unpaid debt is in the amount of $16,930.43

(exclusive of potential Treasury fees). RX-4.
5. By virtue of the Petitioner’s significant college loan indebtedness,

she is under a financial hardship at this time. 

Conclusions of Law

1. Kimberly A. Gregoire, formerly Kimberly A. Cox is indebted to

USDA Rural Development in the amount of $16,930.43

(exclusive of potential Treasury fees) for the mortgage loan

extended to him/her.
2. By virtue of the Petitioner’s financial hardship at this time, the

Respondent is NOT entitled to administratively garnish the wages

of the Petitioner.
3. The Petitioner’s financial condition may be reviewed after a

period of one year.

Order

For the foregoing reasons, the administrative wage garnishment

proceedings shall be terminated at this time. Amounts previously

collected will not be re-paid.
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re:  MARIETTA P. WOOTEN.
AWG Docket No. 10-0211.
Decision and Order.
Filed July 28, 2010.

AWG.

Mary Kimball Dale Theurer, for RD.
Marietta P. Wooten, Pro se.
Decision issued by Peter M. Davenport, Chief Administrative Law Judge.

This matter is before the Administrative Law Judge upon the request

of Marietta P. Wooten for a hearing to address the existence or amount

of a debt alleged to be due, and if established, the terms of any
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repayment prior to imposition of an administrative wage garnishment. 

On April 26, 2010, a Prehearing Order was entered to facilitate a

meaningful conference with the parties as to how the case would be

resolved, to direct the exchange of information and documentation

concerning the existence of the debt, and setting the matter for a

telephonic hearing on July 28, 2010.
The Respondent partially complied with that Order and a Narrative

was filed, together with supporting documentation on June 17, 2010.

The Petitioner has responded  and  provided financial information which

was filed by the Hearing Clerk on June 23, 2010.  In the materials

provided, Ms. Wooten indicated that she is currently drawing Social

Security disability benefits. 
On the basis of the entire record before me, the following Findings

of Fact, Conclusions of Law and Order will be entered.

Findings of Fact

1. The Petitioner is currently unemployed and is drawing Social

Security disability benefits.
2. Collection of any indebtedness owed to Rural Development is

unlikely absent significant medical improvement as that term is

defined by applicable Social Security regulations.

Conclusions of Law

1. By virtue of being unemployed, the Petitioner may not be

subjected to garnishment. 
2. Disability benefit payments are not subject to garnishment.

Order

For the foregoing reasons, the administrative wage garnishment

proceedings shall be terminated.
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________
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In re:  RYAN WILSON.
AWG Docket No. 10-0180.
Decision and Order.
Filed July 29, 2010.

AWG.

Mary Kimball and Dale Theurer, for RD.
Ryan Wilson, Pro se.
Decision issued by Peter M. Davenport, Chief Administrative Law Judge.

This matter is before the Administrative Law Judge upon the request

of the Petitioner, Ryan Wilson, for a hearing to address the existence or

amount of a debt alleged to be due, and if established, the terms of any

repayment prior to imposition of an administrative wage garnishment. 

On April 26, 2010, a Prehearing Order was entered to facilitate a

meaningful conference with the parties as to how the case would be

resolved,  to direct the exchange of information and documentation

concerning the existence of the debt, and setting the matter for

telephonic hearing on July 29, 2010.
The Respondent complied with that Order and a Narrative was filed,

together with supporting documentation on June 15, 2010. The

Petitioner has provided information concerning his financial condition

and participated during the telephonic hearing. During the hearing, the

Petitioner indicated that he had been working only about 10 months after

previously being laid off. The financial information reflects minimal

income for a family of five and demonstrates financial hardship at this

time.
On the basis of the record before me, nothing further having been

received from the Petitioner, the following Findings of Fact,

Conclusions of Law and Order will be entered.

Findings of Fact

1. On April 2, 2004, Ryan Wilson and Melanie Toups, now Melanie

Wilson, applied for and received a home mortgage loan guarantee

from the United States Department of Agriculture (USDA) Rural

Development (RD) (Exhibit RX-1) and on April 28, 2004

obtained a home mortgage loan for property located in Belleville,

Arkansas from  US Bank Home Mortgage for $84,400.00.  
2. In 2008, the Petitioner defaulted on the mortgage loan and

foreclosure proceedings were initiated. RX-2.
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3. US Bank Home Mortgage submitted a loss claim and USDA paid

the lendor the sum of $31,868.72 for accrued interest, protective

advances, liquidation costs and property sale costs. RX-2-3.
4. Treasury offsets totaling $10,520.00 exclusive of Treasury fees

have been received. RX-5.
5. The remaining unpaid debt is in the amount of $21,348.72,

exclusive of Treasury fees. RX-5.
6. The Petitioner has been working less than twelve consecutive

months.
7. The Petitioner’s financial information reflects minimal income for

a family of five and demonstrates financial hardship at this time.

Conclusions of Law

1. Ryan Wilson is indebted to USDA Rural Development in the

amount of $21,348.72, exclusive of Treasury fees for the

mortgage loan guarantee extended to him.
2. Due to the Petitioner having been employed for less than a twelve

month period, his wages are not eligible to be garnished at this

time.
3. By reason of demonstrated financial hardship, proceedings to

administratively garnish the Petitioner’s wages should be

terminated at this time, but may be reinstituted after one year

provided there has been significant improvement in his financial

condition.
4. The termination of administrative wage garnishment proceedings

shall not affect other action taken under the Treasury offset

program.
5. The Respondent is NOT entitled to administratively garnish the

wages of the Petitioner.

Order

For the foregoing reasons, the administrative wage garnishment

proceedings shall be terminated and this case DISMISSED. 
Copies of this Decision and order shall be served upon the parties by

the Hearing Clerk’s Office.

__________
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In re:  FRED SIMMONS.
AWG Docket No. 10-0212.
Decision and Order.
Filed July 29, 2010.

AWG.

Mary Kimball and Dale Theurer, for RD.
John F. Shuler, Esquire, for Petitioner.
Decision issued by Peter M. Davenport, Chief Administrative Law Judge.

This matter is before the Administrative Law Judge upon the request

of the Petitioner, Fred Simmons, for a hearing to address the existence

or amount of a debt alleged to be due, and if established, the terms of

any repayment prior to imposition of an administrative wage

garnishment.  On April 26, 2010, a Prehearing Order was entered to

facilitate a meaningful conference with the parties as to how the case

would be resolved, to direct the exchange of information and

documentation concerning the existence of the debt, and setting the

matter for telephonic hearing on July 29, 2010.
The Respondent complied with that Order and a Narrative was filed,

together with supporting documentation on June 10, 2010. The

Petitioner has provided information concerning his financial condition

and participated during the telephonic hearing, assisted by his counsel,

John F. Shuler.  During the hearing, the Petitioner testified that the

information contained on the Consumer Debtor Financial Statement was

true and correct and that he was drawing Social Security and Veteran’s

benefits and was no longer working.
On the basis of the record before me, nothing further having been

received from the Petitioner, the following Findings of Fact,

Conclusions of Law and Order will be entered.

Findings of Fact

1. On September 2, 1980, the Petitioner and Barbara Simmons, his

wife, received a home mortgage loan in the amount of $35,300.00

from the Farmers Home Administration (FmHA), United States

Department of Agriculture (USDA), now Rural Development

(RD) for property located in Orangeburg, South Carolina. RX-1.
2. The property was sold at a short sale on December 14, 1998 with

proceeds realized from that sale in the amount of $33,977.28,

leaving a balance due of $51,085.88. RX-3.
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3. Treasury offsets totaling $9,329.8, exclusive of Treasury fees,

have been received. RX-3.
4. The remaining unpaid debt is in the amount of $41,746.07,

exclusive of potential Treasury fees. RX-3.
5. The Petitioner draws Social Security and Veteran’s benefits and

is not employed.

Conclusions of Law

1. Fred Simmons is indebted to USDA Rural Development in the

amount of $41,746.07, exclusive of potential Treasury fees for the

mortgage loan extended to him.
2. As the Petitioner is not employed, administrative wage

garnishment is not appropriate.
3. The Respondent is NOT entitled to administratively garnish the

wages of the Petitioner.
4. The termination of administrative wage garnishment proceedings

shall not affect other action taken under the Treasury offset

program.

Order

For the foregoing reasons, the administrative wage garnishment

proceeding are TERMINATED.
Copies of this Decision and order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re:  ALICIA BOUCHARD.
AWG Docket No. 10-0210.
Decision and Order.
Filed July 30, 2010.

AWG.

Esther McQuaid and Dale Theurer, for RD.
Alicia Bouchard, Pro se.
Decision issued by Peter M. Davenport, Chief Administrative Law Judge.

This matter is before the Administrative Law Judge upon the request

of  Alicia Bouchard for a hearing to address the existence or amount of

a debt alleged to be due, and if established, the terms of any repayment
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prior to imposition of an administrative wage garnishment.  On April 26,

2010, a Prehearing Order was entered to facilitate a meaningful

conference with the parties as to how the case would be resolved, to

direct the exchange of information and documentation concerning the

existence of the debt, and setting the matter for a telephonic hearing on

July 30, 2010.
The Respondent complied with that Order and a Narrative was filed,

together with supporting documentation on June 25, 2010. The

Petitioner has not submitted anything further since her original request

for a hearing and was not available at the time and date set for the

hearing. Accordingly, by failing to be available for the hearing, the

Petitioner will be deemed to have waived her right to a hearing and the 

matter will be decided upon the record.
On the basis of the entire record before me, the following Findings

of Fact, Conclusions of Law and Order will be entered.

Findings of Fact

1. On June 29, 2001, the Petitioner and Steven A. Beane, Jr.

completed a Tenant Certification and submitted the same to the

Mountainview Terrace Apartment Project as part of the process

for applying for rental assistance. At the time of completing the

form, they reported Mr. Beane’s income and based upon the

income provided were approved for rental assistance.RX-2.
2. Under the Rental Assistance (RA) program any changes in

income or other assistance are to be reported to the complex

management. 
3. In August of 2001, the Petitioner began drawing Temporary

Assistance to Needy Families (TANF) benefits, but failed to

disclose the payments to the complex management thereby

resulting in an overpayment of rental assistance to her. TANF

payments were received as follows:

August 2001 $353
September 2001   219
October 2001   538
November 2001   363
December 2001   363
January 2002   363
February 2002   363
March 2002   363
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April 2002   363
(RX-5)

4. TANF payments are funded by a block grant under the Personal

Responsibility and Work Opportunity Reconciliation Act of 1966

as part of a federal effort to “end welfare as we know it.” TANF

benefits replaced the Aid to Families with Dependent Children

(AFDC) program which had been in existence since 1935.
5. By failing to disclose the TANF benefits, the Petitioner and her

co-tenant  received rental assistance benefits of $1,090.00 to

which they were not entitled to receive. RX-7-9.
6. On July 9, 2002, the Petitioner and her co-tenant executed a

Payment Agreement agreeing to repay the improper rental

assistance benefits which they had fraudulently received. RX-10. 
7. Payments totaling $370.00 have been received. RX-14.
8. The remaining unpaid debt is in the amount of $740.00, exclusive

of potential Treasury fees. RX-14.

Conclusions of Law

1. Alicia Bouchard is indebted to USDA Rural Development in the

amount of $740.00, exclusive of potential Treasury fees for the

rental assistance benefits fraudulently received by her.
2. All procedural requirements for administrative wage offset set

forth in 31 C.F.R. §285.11 have been met.
3. The Respondent is entitled to administratively garnish the wages

of the Petitioner.

Order

For the foregoing reasons, the wages of the  shall be subjected to

administrative wage garnishment at the rate of 15% of disposable pay,

or such lesser amount as might be specified in 31 C.F.R. § 285.11(i).
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.
__________

In re:  KAREN GLOVER.
AWG Docket No. 10-0216.
Decision and Order.
Filed August 3, 2010.
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AWG.

Mary E. Kimbell, for RD.
Petitioner, Pro se.
Decision issued by Victor W. Palmer, Administrative Law Judge.

1. On August 3, 2010, I held a hearing on a Petition to Dismiss the

administrative wage garnishment proceeding to collect the debt

allegedly owed to Respondent, USDA, Rural Development for losses it

incurred under an assumed Single Family Housing Loan and a new loan

given by Respondent to Petitioner Karen Glover. Petitioner, Karen

Glover, and Mary Kimball who testified for Respondent, were each duly

sworn.
2. Respondent proved the existence of the debt owed by Petitioner for

payment of the loss Respondent sustained on the loan given to Petitioner

to finance the purchase of a home located at 15 Chase Park, Batavia,

N.Y. The loan was evidenced by a Promissory Note in the amount of

$57,000 dated April 29, 1994. Petitioner defaulted on the loan and a

short sale was held on June 17, 2009, and USDA, Rural Development

received $38,227.73. Prior to the sale, the amount owed to Respondent,

USDA, Rural Development, was $46,090.37 for principal, interest, and

other expenses. After the sale, Petitioner owed $7,862.64 plus $551.06

to replace escrow deposits. Since the sale, $591 has been collected by

the U. S. Treasury Department in offsets from income tax refunds that

Petitioner otherwise would have received. The amount that is presently

owed on the debt is $7,821.34 plus potential fees to Treasury of

$2,189.98, or $10,011.32 total.  Petitioner is employed as a Personal

Trainer. She is married and has a 14 year old daughter who attends a

public high school. Petitioner earns $****/$**** an hour or $**** net

per month. Her husband has net monthly income of approximately

$*****. Petitioner has filed and testified to the accuracy of a Consumer

Debtor Financial Statement that shows her monthly family expenses to

be: mortgage payment-$****, phone-$***, gasoline-$****, electricity-

$****, water-$****, food-$****, medical expenses-$***, home

insurance-$****, car insurance-$****, home repairs-$****, TV cable-

$****, real estate taxes-$****, license certification and required

courses-$**** and miscellaneous-$****. These expenses total $*****

and when deducted from the combined net monthly income of Petitioner

and her husband of $*****, there is no disposable income, and nothing

may presently be subject to wage garnishment. I have concluded that the
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present collection of any part of the debt would cause Petitioner undue,

financial hardship within the meaning and intent of the provisions of 31

C.F.R. § 285.11.
USDA, Rural Development has met its burden under 31 C.F.R.

§285.11(f)(8) that governs administrative wage garnishment hearings,

and has proved the existence and the amount of the debt owed by the

Petitioner. On the other hand, Petitioner showed that she would suffer

undue financial hardship if any amount of money is garnished from her

disposable income at any time during the next six (6) months. During

that time, Mrs. Glover will contact Treasury to discuss a settlement plan

to pay the debt.  
Under these circumstances, the proceedings to garnish Petitioner’s

wages are suspended and may not be resumed for six (6) months from

the date of this Order.
Copies of this Order shall be served on the parties by the Hearing

Clerk’s Office.

__________

In re:  BRENDA L. KOT.
AWG Docket No. 10-0222.
Decision and Order.
Filed August 3, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Victor W. Palmer, Administrative Law Judge.

Pursuant to a Hearing Notice, I held a hearing by telephone, on July

23, 2010, at 11:00 AM Eastern local time. Petitioner participated with

her attorney, Daniel R. Norton. Respondent, USDA Rural Development

was represented by Gene Elkins, attorney, and Mary E. Kimball,

Accountant for the New Programs Initiatives Branch at USDA Rural

Development in St. Louis, MO.
The parties agree that Petitioner and her former husband, Joseph A.

Kot, obtained a home mortgage loan from Farmers Home

Administration, (now USDA Rural Development), on March 13, 1986,

for property located at  118 Kot Road, Johnson City, NY , and signed a

promissory note for $52,290.47. (RX-1). On January 16, 1990, Brenda
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Kot obtained a decree of divorce from Joseph Kot. Under the terms of

the divorce decree, Joseph Kot retained sole title to the mortgaged

property and assumed all liability and debt under the promissory note

that is at issue. (PX-4). As of April 13, 1998, the loan was in default, and

a short sale was approved for $47,500.00. Closing was held on February

11, 2000, when the total amount of the debt was $53,604.20. After

closing costs were paid from the sale proceeds, there was a remaining

deficiency of $22,305.03. (RX-3). Since the sale, USDA Rural

Development has received $1,760.17 in collections from Treasury. (RX-

4). The debt for collection by Treasury is $20,589.86 plus potential fees

of $5,765.16 or $26,355. (RX-5). 
Upon consummation of the short sale, USDA Rural Development

caused a discharge of mortgage to be filed with the Broome County

Court that was recorded on February 22, 2000. (PX-5).The discharge of

mortgage was signed before a Notary by a representative of USDA

Rural Development, and it stated that the mortgage on the property: “has

not been assigned and is paid and the United States of America does

hereby consent that the same be discharged.” (PX-5). Based on this fact,

and the fact that Respondent made no collection efforts for over 9 years

from then until October 20, 2009 when the Notice of Intent to Initiate

Wage Garnishment Proceedings was issued, the debt should be

considered discharged. Petitioner’s attorney cites 28 U.S.C. §2415 (a)

which provides that “…every action for money damages brought by the

United States or an officer or agency thereof which is founded upon any

contract express or implied in law or fact, shall be barred unless filed

within six years after the right of action accrues….” 
Respondent asserts that the nine year passage of time that would

block a federal agency from filing suit, does not block a federal agency

from using federal administrative wage garnishment proceedings to

collect the underlying debt. However, federal administrative wage

garnishment to satisfy delinquent nontax debt is governed by 31 C.F.R.

§ 285.11 that require consideration to be given to the financial hardship

that collection of the debt would cause the debtor. (31 C.F.R. §

285.11(f)(8)(ii)). This is an ostensible requirement to consider equitable

issues that may cause garnishment of the debtor’s wages to no longer be

appropriate. To allow Petitioner’s wages to be garnished in a proceeding

that was initiated nine years after she believed the debt to have been

released and discharged would be in every sense inequitable and
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contrary to doctrines of laches and estoppel that customarily apply when

a debt is first pursued after such a long passage of time.
Under these circumstances, wage garnishment proceedings are

precluded. The administrative wage garnishment proceeding initiated

against Petitioner is therefore dismissed and Respondent is directed to

return any sums that have been garnished to date to Petitioner. However,

in accordance with 28 U.S.C. §2415 and 31 U.S.C. §3716, any sums that

were obtained by means of administrative offset shall not be returned. 
Copies of this Order shall be served on the parties by the Hearing

Clerk’s Office.

__________

In re:   PATRICIA A. CANNON, f/k/a PATRICIA JOHNSON.
AWG Docket No. 10-0174.
Decision and Order.
Filed August 6, 2010.

AWG.

Mary Kimball and Dale Theurer, for RD.
Patricia A. Cannon, Pro se.
Decision issued by Peter M. Davenport, Chief Administrative Law Judge.

This matter is before the Administrative Law Judge upon the request

of  Patricia Johnson for a hearing to address the existence or amount of

a debt alleged to be due, and if established, the terms of any repayment

prior to imposition of an administrative wage garnishment.  A telephonic

hearing on July 28, 2010, at which time Ms. Cannon acknowledged

signing the notes and mortgage which gave rise to the obligation, but

indicated that she was disable and drawing Social Security benefits. She

since has submitted addition proof corroborating her testimony.
On the basis of the entire record before me, the following Findings

of Fact, Conclusions of Law and Order will be entered.

Findings of Fact

1. On June 30, 1981, the Petitioner and her then husband Calvin

Johnson, Jr. received  home mortgage loans in the amounts of

$21,100.00 and $7,400.00 from Farmers Home Administration

(FmHA), United States Department of Agriculture (USDA), now

Rural Development (RD) for property located in Franklin,
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Virginia . RX-1.
2. The Petitioner and her husband defaulted on the loans and the

property was sold at foreclosure on July 6, 2000 with proceeds

realized from that sale in the amount of $24,076.28, leaving a

balance due of $19,338.30. RX-4.
3. Treasury offsets totaling $2,713.00 exclusive of Treasury fees

have been received. RX-5.
4. The remaining unpaid debt is in the amount of $16,625.30,

exclusive of potential Treasury fees. RX-5.
5. The Petitioner is currently unemployed, is disable and drawing

Social Security benefits.

Conclusions of Law

1. Patricia A. Cannon is indebted to USDA Rural Development in

the amount of $16,625.30, exclusive of potential Treasury fees for

the mortgage loans extended to her.
2.  Because the Petitioner is not employed, is disabled and drawing

Social Security benefits, she is considered to be under a financial

hardship and is not eligible for garnishment.
3. The Respondent is NOT entitled to administratively garnish the

wages of the Petitioner.

Order

For the foregoing reasons, the administrative wage garnishment

proceedings are TERMINATED and this action is DISMISSED.
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re:  CINDY HARRIS.
AWG Docket No. 10-0278.
Final Decision and Order.
Filed August 6, 2010. 

AWG.

Mary E. Kimball, for RD.
Petitioner Pro se.
Decision issued by Stephen M. Reilly, Hearing Official.

This matter is before me upon the request of the Petitioner, Cindy
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Harris, for a hearing in response to efforts of Respondent, USDA’s Rural

Development Agency, to institute a federal administrative wage

garnishment against her.  On August 5, 2010, this case was transferred

to my docket.  
On July 26, 2010, I conducted a telephone hearing in In re: Mark A.

Harris, AWG Docket No. 10-0277.  During the course of that hearing

Rural Development Agency stated that, based on Mr. and Mrs. Harris

having made substantial payments on the debt, it would cancel the

remaining debt.  I accepted Rural Development Agency’s suggested

solution and found that Mr. and Mrs. Harris do not owe USDA any

remaining balance on the loan assumed for the purchase of the property

in Kimberly, Idaho.  Furthermore, the ongoing garnishment of Mrs.

Harris’ pay to repay this loan will cease.  Any amounts “in the pipeline,”

including amounts collected while this order is being implemented, shall

not be returned to Mr. and Mrs. Harris.  

Summary of the Facts Presented

1. On December 19, 1997, Mark Harris and Cindy Harris assumed

a USDA Farmers Home Administration loan in the amount of

$70,000.00.  The loan assumption was used to purchase a residence at

107 Brentwood, Kimberly, Idaho 83341.  
2. Mr. & Mrs. Harris defaulted on the loan and a short sale was held

on May 15, 2001.  The amount owed on the loan at the time of the sale

was $66,468.08 in principal, $11,763.48 in interest, and $6,555.64 in

fees, for a total amount due of $84,787.20.  
3. USDA received $53,900.00 from the sale of the house.  As of

June 17, 2010, receipts from Treasury were $14,802.32 leaving a

balance due USDA on the loan from Mr. & Mrs. Harris of $16,804.88. 

Subsequent receipts, through today, leave a balance due USDA of less

than $14,000.00.  
4. Cindy Harris’ pay is being garnished in the amount of

approximately $220.00 per week. 

Findings, Analysis, and Conclusions

1. The Secretary of Agriculture has jurisdiction over the parties,

Mrs. Harris and USDA Rural Development Agency; and over the

subject matter, which is administrative wage garnishment.     
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2. All procedural requirements for administrative wage garnishment

set forth in 31 C.F.R. § 285.11 have been met.
3. Rural Development Agency stated during the hearing that, based

on Mr. and Mrs. Harris having made substantial payments on the debt,

it would cancel the remaining debt.  I accept Rural Development

Agency’s suggested solution and find that Mr. and Mrs. Harris do not

owe USDA any remaining balance on the loan assumed for the purchase

of the property in Kimberly, Idaho.  

Order

Mark and Cindy Harris do not owe any balance on the December 19,

1997 loan assumption used to purchase a residence at 107 Brentwood,

Kimberly, Idaho 83341.   USDA Rural Development, and those

collecting on its behalf, shall not proceed with garnishment.  In addition,

any garnishment of the pay of Cindy Harris shall cease.  This matter is

dismissed with prejudice.
Copies of this Decision and Order shall be served upon the parties

and counsel for Mrs. Harris by the Hearing Clerk’s Office.

__________

In re:  DARETHA BRYANT DOBBS, f/k/a DARETHA BRYANT.
AWG Docket No. 10-0259.
Decision and Order.
Filed August 10, 2010.

AWA.

Mary Kimball and Dale Theurer.
Brian L. Boger, Esquire, for Petitioner.
Decision issued by Peter M. Davenport, Chief Administrative Law Judge.

This matter is before the Administrative Law Judge upon the request

of Daretha Bryant Dobbs, formerly Daretha Bryant for a hearing to

address the existence or amount of a debt alleged to be due, and if

established, the terms of any repayment prior to imposition of an

administrative wage garnishment.  On July 1, 2010, a Prehearing Order

was entered to facilitate a meaningful conference with the parties as to

how the case would be resolved, to direct the exchange of information

and documentation concerning the existence of the debt, and setting the

matter for a telephonic hearing on August 10, 2010.
The Respondent complied with that Order and a Narrative was filed,
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together with supporting documentation on July 2, 2010. The Petitioner

who is represented by an attorney, Brian L. Boger, filed her

documentation with the Hearing Clerk on July 29, 2010.  In the

materials provided, Ms. Dobbs indicated that she has been disabled since

1986 and has been drawing Social Security benefits since that time. Her

attorney has indicated that although she has never been declared to be

under any legal disability, she had limited comprehension of the details

of the short sale of her residence and that the parties included a USDA

employee (now deceased) who allegedly participated in a transaction

which would have been a conflict of interest. 
On the basis of the entire record before me, the following Findings

of Fact, Conclusions of Law and Order will be entered.

Findings of Fact

1. On June 30, 1992, the Petitioner received a home mortgage loan

in the amount of $33,000.00 from Farmers Home Administration

(FmHA), United States Department of Agriculture (USDA), now

Rural Development (RD) for property located in Saluda, South

Carolina . RX-1.
2. The property was sold at a short sale on March 10, 2000 with

proceeds realized from that sale in the amount of $17,528.77,

leaving a balance due of $29,993.42. RX-3.
3. Treasury offsets totaling $1,950.85 exclusive of Treasury fees

have been received. RX-4.
4. The remaining unpaid debt is in the amount of $24,042.57,

exclusive of potential Treasury fees. RX-4.
5. The Petitioner is disabled and draws Social Security benefits.

Although she is also employed, she has limited income and is

considered to be under a financial hardship at this time and for the

foreseeable future.

Conclusions of Law

1.  Daretha Bryant Dobbs is indebted to USDA Rural Development

in the amount of $24,042.57, exclusive of potential Treasury fees

for the mortgage loan extended to her.
2.  As she is disabled and has only limited income, administrative

wage garnishment is not appropriate.
3. The Respondent is NOT entitled to administratively garnish the
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wages of the Petitioner.

Order

For the foregoing reasons, the administrative wage garnishment

proceeds shall be TERMINATED; however, such termination shall not

affect any proceedings under the Treasury offset program. 
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re:  SANDRA K. YOUNG.
AWG Docket No. 10-0243.
Decision and Order.
Filed August 11, 2010.

AWG.

Mary Kimball and Dale Theurer.
Sandra K. Young, Pro se.
Decision issued by Peter M. Davenport, Chief Administrative Law Judge.

This matter is before the Administrative Law Judge upon the request

of Sandra K. Young for a hearing to address the existence or amount of

a debt alleged to be due, and if established, the terms of any repayment

prior to imposition of an administrative wage garnishment.  On July 1,

2010, a Prehearing Order was entered to facilitate a meaningful

conference with the parties as to how the case would be resolved, to

direct the exchange of information and documentation concerning the

existence of the debt, and setting the matter for a telephonic hearing on

August 11, 2010.
The Respondent complied with that Order and a Narrative was filed,

together with supporting documentation on July 6, 2010. The Petitioner

filed her documentation with the Hearing Clerk on July 29, 2010.  In the

materials provided, Ms. Young provided financial information which

reflects expenses in excess of income and further indicated that she has

medical problems which will compel her to retire at which time she will

have even less income. 
On the basis of the entire record before me, the following Findings

of Fact, Conclusions of Law and Order will be entered.

Findings of Fact
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1. The Petitioner has monthly expenses in excess of her monthly

income.
2. There is  no current ability to pay any amount of indebtedness and

the Petitioner will be found to be under a financial hardship.
3. The Petitioner has indicated that she is experiencing medical

problems which will require her to retire from her current

employment at which time she will have even less income.

Conclusions of Law

1. Although Sandra K. Young is indebted to USDA Rural

Development, given her inability to pay, it is unnecessary to

calculate the amount of indebtedness.
2. As she has only limited income, administrative wage garnishment

is not appropriate on the grounds of hardship.
3. The Respondent is NOT entitled to administratively garnish the

wages of the Petitioner.

Order

For the foregoing reasons, the administrative wage garnishment

proceeds shall be TERMINATED; however, such termination shall not

affect any proceedings under the Treasury offset program. 
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re:  ANNA CLARK BYRD, f/k/a ANNA M. CLARK.
AWG Docket No. 10-0245.
Decision and Order.
Filed August 12, 2010.

AWG.

Mary Kimball and Dale Theurer.
Anna Clark Byrd, Pro se.
Decision issued by Peter M. Davenport, Chief Administrative Law Judge.

This matter is before the Administrative Law Judge upon the request

of Anna Clark Byrd for a hearing to address the existence or amount of

a debt alleged to be due, and if established, the terms of any repayment

prior to imposition of an administrative wage garnishment.  On July 1,
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2010, a Prehearing Order was entered to facilitate a meaningful

conference with the parties as to how the case would be resolved, to

direct the exchange of information and documentation concerning the

existence of the debt, and setting the matter for a telephonic hearing on

August 12, 2010.
The Respondent complied with that Order and a Narrative was filed

and appears in the record, together with supporting documentation. The

Petitioner filed her documentation with the Hearing Clerk on July 26,

2010.  The material filed by the Petitioner contained information

concerning her financial condition, with only minimal income and

modest expenses which place her in the hardship category.  
On the basis of the entire record before me, the following Findings

of Fact, Conclusions of Law and Order will be entered.

Findings of Fact

1. On January 21, 1985, the Petitioner received a home mortgage

loan in the amount of $36,730.00 from Farmers Home

Administration (FmHA), United States Department of Agriculture

(USDA), now Rural Development (RD) for property located in

Industry, Pennsylvania . RX-1.
2. The property was sold at a short sale on August 2, 1996 with

proceeds realized from that sale in the amount of $14,299.65,

leaving a balance due of $39,135.52. RX-3.
3. Treasury offsets totaling $1,921.71 exclusive of fees have been

received. RX-3.
4. The remaining unpaid debt is in the amount of $22,914.16,

exclusive of potential Treasury fees. RX-4.
5. The Petitioner has minimal income, modest expenses and is under

a financial hardship at this time.

Conclusions of Law

1. Anna Clark Byrd is indebted to USDA Rural Development in the

amount of $$22,914.16, exclusive of potential Treasury fees for

the mortgage loan extended to her.
2. By reason of financial hardship, administrative wage garnishment

is not appropriate at this time.
3. The Respondent is NOT entitled to administratively garnish the

wages of the Petitioner.
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Order

For the foregoing reasons, the administrative wage garnishment

proceedings are ORDERED terminated and should be reinstituted only

after a review of her financial condition.
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re:  TIMOTHY FAIRLEY.
AWG Docket No. 10-0248.
Decision and Order.
Filed August 12, 2010.

AWG.

Mary Kimball and Dale Theurer, for RD.
Timothy Fairley, Pro se.
Decision issued by Peter M. Davenport, Chief Administrative Law Judge.

This matter is before the Administrative Law Judge upon the request

of Timothy Fairley for a hearing to address the existence or amount of

a debt alleged to be due, and if established, the terms of any repayment

prior to imposition of an administrative wage garnishment.  On July 1,

2010, a Prehearing Order was entered to facilitate a meaningful

conference with the parties as to how the case would be resolved, to

direct the exchange of information and documentation concerning the

existence of the debt and setting the case for a telephonic hearing on

August 12, 2010.
The Respondent complied with that Order and a Narrative was filed,

together with supporting documentation on July 9, 2010. The Petitioner

failed to contact the office as directed by the prehearing order and failed

to file anything with the Hearing Clerk. As nothing was received from

the Petitioner and he failed to contact the office as directed in the

prehearing order, the request for hearing will be considered waived and

the issues before me will be decided upon the record. 
On the basis of the record before me, nothing further having been

received from the Petitioner, the following Findings of Fact,

Conclusions of Law and Order will be entered.

Findings of Fact
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1. On May 22, 2007, Timothy Fairley and Lyndsey Pruitt applied

for and received a home mortgage loan guarantee from the United

States Department of Agriculture (USDA) Rural Development

(RD) (Exhibit RX-1) and on July 2, 2007 obtained a home

mortgage loan for property located in Wright City, Missouri from 

J.P. Morgan Chase Bank, N.A. (Chase)) for $95,800.00.  
2. In 2008, the Petitioner defaulted on the mortgage loan and

foreclosure proceedings were initiated. RX-3.
3. Chase submitted a loss claim and on April 21, 2009, USDA paid

Chase the sum of   $62,378.07 for accrued interest, protective

advances, liquidation costs and property sale costs. RX-2-4.
4. Treasury offsets totaling $4,649.00 exclusive of fees have been

received. RX-5.
5. The remaining unpaid debt is in the amount of $57,729.07,

exclusive of potential Treasury fees. RX-5.

Conclusions of Law

1. Timothy Fairley, is indebted to USDA Rural Development in the

amount of $57,729.07, exclusive of potential Treasury fees for the

mortgage loan guarantee extended to him.
2. All procedural requirements for administrative wage offset set

forth in 31 C.F.R. §285.11 have been met.
3. The Respondent is entitled to administratively garnish the wages

of the Petitioner.

Order

For the foregoing reasons, the wages of the Timothy Fairley, shall be

subjected to administrative wage garnishment at the rate of 15% of

disposable pay, or such lesser amount as might be specified in 31 C.F.R.

§ 285.11(i).
Copies of this Decision and order shall be served upon the parties by

the Hearing Clerk’s Office.
__________

In re: FRANCINE DRAXTON, f/k/a FRANCINE TRUEWORTHY.
AWG Docket No. 10-0161.
Final Decision and Order.
Filed August 16, 2010.
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AWG.

Mary E. Kimball and Gene Elkin, for RD.
Petitioner, Pro se.
Decision issued by James P. Hurt, Hearing Official.

This matter is before me upon the request of the Petitioner, Francine

Draxton, f/k/a Francine Trueworthy for a hearing in response to efforts

of Respondent, USDA Rural Development “RD”) to institute a federal

administrative wage garnishment against her.  On March 18, 2010, I

issued a Pre-hearing Order requiring the parties to exchange information

concerning the amount of the debt.  The hearing date of June 3, 2010

was continued until June 8, 2010 by agreement of the parties.  
I conducted a telephone hearing at the scheduled time on June 8,

2010.  USDA Rural Development Agency (RD) was represented by Ms.

Mary Kimball and Gene Elkin, Esq. who testified on behalf of the RD

agency.  
Ms. Draxton was present and was self represented.

The witnesses were sworn in.  RD had filed a copy of a Narrative along

with exhibits RX-1 through RX-7 on May 17, 2010 with the OALJ

Hearing Clerk and certified that it mailed a copy of the same to Ms.

Draxton.   On July 2, 2010, RD filed a post-hearing Additional Narrative

and Exhibit RX-8 in response to issues raised by Ms. Draxton during the

hearing.   On August 1, 2010 RD filed an Additional Narrative and

Exhibits RX-9, RX-9A, and RX-10 at my request.  Ms. Draxton filed her

Exhibits PX-1 (4 pages), PX-2 (6 pages), PX-3 (5 pages).  Ms. Draxton

filed a response to RD’s Additional narrative on July 13, 2010 which

included a two page typed Narrative.  Ms. Draxton did not respond to

RD’s Additional Narrative or RX-9, RX-9A or RX-10 (August 1, 2010). 

Ms. Draxton’s March 8, 2010 request for Hearing stated “I do not

owe the debt” and “I have been discharged from the mortgage.” 
Ms. Draxton owes $14,420.53 on the USDA RD loan as of today,

and in addition, potential fees of $4,037.75 due the US Treasury

pursuant to the terms of the Promissory Note.

Discussion

Under the regulations, the Agency has the burden to “prove the

existence or amount of the debt.” 31 CFR 285.11(f)(8)(i).  I conclude
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that the “debt” referred to by the regulations in this instance is the

deficiency amount due resulting from a “short sale.”1

RD’s evidence of the existence of the initial loan amount for

accounts # 460753 and 4640740 for both loans is shown by the

Reamortization Agreements [date stamped Mar 12, 1999] for $78000

and $1060.00, respectively. RX-3.  Under the terms of the

Reamortization Agreement(s), “all the terms of the note or

assumption agreement or the instruments that secure them, remain

unchanged.”   When Ms. Draxton borrowed funds or more specifically,

reamortized already existing notes payable to Rural Housing Service

(RD), she also pledged the underlying real property as “a lien on the

secured property.” RX-3, RX-9A.  
Ms. Draxton planned to re-sell her home on or about August 25,

1999, but the net proceeds were less than the amount due for the

promissory note plus interest.   RX-6 @ 1 of 10.  As an accommodation 

to the overall short sale transaction, Raymond S. Roberts, III on behalf

of RD, released the security connection (mortgage) to underlying

property that Ms. Draxton was selling from the lien  by “cancel(ing),

release(ing) and discharge(ing) the mortgage(s).” PX-2 @ 3 of 6.  The

mortgaged property which was previously secured became

unencumbered for sale to the new buyer, Kandace W. Miles. Thus, the

“debt”covered by the Reamortization Agreements was converted from

a secured note (via the Mortgage) to an unsecured note.  I find that RD

has met it initial burden establishing the “debt.” 
Under the regulations, Petitioner is under a burden to “present by a

preponderance of the evidence that no debts exists.” 31 CFR

285.11(f)(8)(ii).  Ms. Draxton has shown that the mortgage has been

satisfied (PX-2 @ 3 of 6), however, there is no evidence that the two

notes referred  to in the Reamortization Agreements were forgiven or

satisfied. 
It is logical, prudent, and not uncommon for RD to fully cooperate

in a short sale by removing the encumberment on real property then

burdened by a mortgage.  By releasing the mortgage lien on the real

estate in a short sale, RD could have intended to create a “stop loss”

action particularly where the seller (generically) has lost the ability to

In this context, a “short sale” is one where the net proceeds of a real estate sale is1

insufficient to cover the total amount due on the seller’s (Petitioner’s ) note to the
seller’s lender.
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make regular payments, and/or properly maintain the physical aspects

and local tax obligations of the house. Additionally, any delay in passing

clear title to a new buyer may adversely affect the value of the house. 

Findings of Fact

1. On June 7, 1994, Petitioner Francine Trueworthy, a/k/a Francine

Draxton, obtained a USDA FHA home mortgage loan for property

located at 17## Fuller Road, Carmel, ME 044**.    On March 11, 1999,2

Petitioner was signor to an Assumption Agreement incorporating a

promissory note for $78,000  (RX-3 @ p. 3 of 4) and a balloon note for

$1060. RX-3 @ p.1 of 4.  The outstanding balances of the notes at the

time of the ReAmortization Agreement was $84,356.99 and $1567.29,

respectively.
2. Borrower thereafter requested that RD acquiesce in a short sale. 

On August 20, 1999, RD advised Petitioner in writing that there were 6

options resulting from a short sale.  RD has shown that Petitioner chose

option 5 to wit: Pay nothing when the home is sold, but remain liable

for the debt. (Charge Off).  RX-6 @ 1 of 10.  
3. The mortgaged property was sold in a short sale on August 25,

1999 and RD extinguished the mortgage on the property.  PX-2.
4. The net amount of funds received by RD from the short sale was

$63,440.  RX-4.
5. Prior to the short sale, the total remaining balance due on the note

was $84,361.90 on account # 4640753 and $1,564.06 plus $38.99 on

account # 4640740.  Narrative as revised,   RX- 4.  
6. After the sale, the total amount due on the “debt”was $22,524.95.

RX-4. 
7. Ms. Draxton was mailed the “Dear Homeowner” letter to the last

known address from RD five days before the short sale.  (RX-6).   She

may also have pre-signed the HUD-1 settlement sheet and/or may not

have attended the closing. Neither of these possibilities absolves

Petitioner from her duties under the notes to pay the “debt.”
8. After the sale, Treasury recovered an additional $8,104.42 - thus

reducing the amount due from Petitioner to $14,420.53.  Narrative as

revised, RX-5.
9. The potential fees due U.S. Treasury pursuant to the Assumption

Complete address maintained in USDA records.2
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Agreement(s) are $4,037.75.  Narrative,  RX-5. 
10.In her initial response and her Additional Narrative, Petitioner

suggests that RD has agreed to option 6 on the “Dear Homeowner”

letter. To wit: “Have the government write-off the remaining balance

on your account. (Cancellation).”
11.RD denies that they offered  to Petitioner a “cancellation” and

Petitioner has offered no documentation to that effect that RD had

agreed to cancel the balance of the debt.
12.Petitioner is liable on the debt under the terms of the Assumption

Agreements.
13.Petitioner states that she is gainfully employed as a transit

operator in/near Lakewood, WA. 
14.Petitioner is unmarried and has submitted financial statements for

herself only and has raised issues of financial hardship. 
15.I have made a Hardship Calculation using her income and

expense statements under oath.  The calculations are enclosed.3

Conclusions of Law

1. Petitioner Francine Trueworthy a/k/a Francine Draxton is

indebted to USDA’s Rural Development program in the amount of

$14,420.53.
2. In addition, Ms. Draxton is indebted for potential fees to the US

Treasury in the amount of  $4,037.75.
3. All procedural requirements for administrative wage garnishment

set forth in 31 C.F.R. ¶ 285.11 have been met.
4. Ms. Draxton is under a duty to inform USDA’s Rural

Development of her current address, employment circumstances, and

living expenses. 
5. RD may administratively garnish Ms. Draxton’s wages at the rate

of 13% of her monthly disposable income.
6. After six months, RD may reassess Ms. Draxton’s financial

hardship criteria.

Order

1. The requirements of 31 C.F.R. ¶ 288.11(i) & (j) have been met. 

2. The Administrative Wage Garnishment against this debtor may

proceed. 
3. After six months, RD may reassess Debtor’s financial position

The hardship calculation is not posted on the OALJ website.3



Angela F.  Fisher

69 Agric.  Dec.  1141

1141

and modify the garnishment percentage as circumstances dictate.
4. Copies of this Decision and Order shall be served upon the parties

by the Hearing Clerk’s office.

__________

In re:  ANGELA F. FISHER.
AWG Docket No. 10-0255.
Decision and Order.
Filed August 17, 2010.

AWG.

Mary Kimball and Dale Theurer, for RD.
Angela F. Fisher, Pro se.
Decision issued by Peter M. Davenport, Chief Administrative Law Judge.

This matter is before the Administrative Law Judge upon the request

of  Angela F. Fisher for a hearing to address the existence or amount of

a debt alleged to be due, and if established, the terms of any repayment

prior to imposition of an administrative wage garnishment.  On July 1,

2010, a Prehearing Order was entered to facilitate a meaningful

conference with the parties as to how the case would be resolved, to

direct the exchange of information and documentation concerning the

existence of the debt, and setting the matter for a telephonic hearing on

August 16, 2010. Included in the Order was language advising the

Petitioner that failure to comply with the requirements of the Order

could result in the case being decided on the record.
The Respondent complied with that Order and a Narrative was filed,

together with supporting documentation. The Petitioner failed to comply

with the requirements of the Order to contact the Office of

Administrative Law Judges with a working telephone number and did

not file the Consumer Debtor Financial Statement or any other

information regarding the debt.  In the materials requesting a hearing,

the Petitioner disputed the terms of the garnishment, indicating that

Treasury has taken her tax refunds for 10 years or more. In view of the

Petitioner’s failure to comply with the Pre Hearing Order, she will be

deemed to have waived her right to a hearing and the matter will be

decided upon the record. On the basis of the entire record before me, the

following Findings of Fact, Conclusions of Law and Order will be

entered.
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Findings of Fact

1. On December 21, 1989, the Petitioner received a home mortgage

loan in the amount of $28,000.00 from Farmers Home

Administration (FmHA), United States Department of Agriculture

(USDA), now Rural Development (RD) for property located in

Okeechobee, Florida. RX-1.
2. The property was sold at a foreclosure sale on June 19, 1997 with

proceeds realized from that sale in the amount of $14,093.63,

leaving a balance due of $. RX-3.
3. Treasury offsets totaling $8,393.30 exclusive of Treasury fees

have been received. RX-3.
4. The remaining unpaid debt is in the amount of $5,085.53,

exclusive of potential Treasury fees. RX-4.

Conclusions of Law

1. Angela F. Fisher is indebted to USDA Rural Development in the

amount of $5,085.53, exclusive of potential Treasury fees for the

mortgage loan extended to him/her.
2. All procedural requirements for administrative wage offset set

forth in 31 C.F.R. §285.11 have been met.
3. The Respondent is entitled to administratively garnish the wages

of the Petitioner.

Order

For the foregoing reasons, the wages of the  shall be subjected to

administrative wage garnishment at the rate of 15% of disposable pay,

or such lesser amount as might be specified in 31 C.F.R. § 285.11(i).
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re:  FRANKIE L. JAMES.
AWG Docket No. 10-0286.
Decision and Order.
Filed August 17, 2010.

AWG.

Mary Kimball and Dale Theurer, for RD.
Frankie L. James, Pro se.
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Decision issued by Peter M. Davenport, Chief Administrative Law Judge.

This matter is before the Administrative Law Judge upon the request

of  Frankie L. James for a hearing to address the existence or amount of

a debt alleged to be due, and if established, the terms of any repayment

prior to imposition of an administrative wage garnishment.  On July 1,

2010, a Prehearing Order was entered to facilitate a meaningful

conference with the parties as to how the case would be resolved, to

direct the exchange of information and documentation concerning the

existence of the debt, and setting the matter for a telephonic hearing on

August 17, 2010.
The Respondent complied with that Order and a Narrative was filed,

together with supporting documentation on July 26, 2010. The Petitioner

has not filed any document or other material. At the hearing, the basis

for the indebtedness was explained to the Petitioner. He testified that he

is not employed at the current time.  
On the basis of the entire record before me, the following Findings

of Fact, Conclusions of Law and Order will be entered.

Findings of Fact

1. On May 5, 1992, the Petitioner and his wife, Evelyn L. James

received a home mortgage loan in the amount of $45,500.00 from

Farmers Home Administration (FmHA), United States

Department of Agriculture (USDA), now  Rural Development

(RD) for property located in Ocala, Florida. RX-1.
2. The property was sold at a foreclosure sale on August 31, 1999

with proceeds realized from that sale in the amount of

$40,000.00, leaving a balance after foreclosure fees due of

$17,125.69. RX-3.
3. The remaining unpaid debt is in the amount of $17,125.69

exclusive of potential Treasury fees. RX-4.
4. The Petitioner is not employed at the present time.

Conclusions of Law

1. Frankie L. James is indebted to USDA Rural Development in the

amount of $17,125.69 exclusive of potential Treasury fees for the

mortgage loan extended to him.
2. As the petitioner is not employed at the present time,
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administrative wage garnishment is not appropriate.
3. The Respondent is NOT entitled to administratively garnish the

wages of the Petitioner until he has been employed for continuous

twelve month period .

Order

For the foregoing reasons, the administrative wage garnishment

proceeding are TERMINATED; however, the debt will remain at

Treasury for any and all other appropriate collection action. 
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re: WILLIAM SMITH.
AWG Docket No. 10-0288.
Decision and Order.
Filed August 17, 2010.

Mary Kimball for RD.
Petitioner, Pro se.
Decison and order by James P. Hurt, Hearing Officer.

Final Decision and Order

This matter is before me upon the request of the Petitioner (or

“Debtor”), William Smith, for a hearing in response to efforts of

Respondent to institute a federal administrative wage garnishment

against him.  On June 29, 2010, I issued a Pre-hearing Order requiring

the parties to exchange information concerning the amount of the debt. 
I conducted a telephone hearing at the scheduled time on August 13,

2010.  USDA Rural Development Agency (RD) was represented by

Mary Kimball who testified on behalf of the RD agency.  Ms. Marcia

Moore of RD was attending but did not testify.
Mr. Smith was present and was self represented.

The witnesses were sworn in.  RD had filed a copy of a Narrative

along with exhibits RX-1 through RX-5 on July 8, 2010 with the OALJ

Hearing Clerk and certified that it mailed a copy of the same to

Petitioner.  Mr. Smith stated that he received RD’s Exhibits and witness

list.  Mr. Smith filed his financial statements (4 pages) which I now label

as PX-1. Following the hearing, Mr. Smith filed a bi-weekly pay stub

from his employer which I now label as PX-2.   
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Petitioner owes $59,794.39 on the USDA RD guaranteed loan as of

today, and in addition, potential fees of $16,742.43 due the US Treasury

pursuant to the terms of the Promissory Note and guarantee.

Findings of Fact

1.  On July 15, 2005, Petitioner William Smith obtained a USDA FHA

home mortgage loan for property located at 6** Cha*** St, Cadillac,

MI, 496**.    Petitioner was signor to a Single Family Housing Loan1

Guarantee on May 31, 2005 for $98,000.  RX-1.
2. The Borrower became delinquent on his payments and was defaulted

on September 1, 2009. RX-3 @ p. 3 of 8.
3. The mortgaged property was acquired by the lender in a foreclosure

sale for $67,150.00 on March 14, 2008.  RX-3 @ p. 3 of 8.
4.  The net amount of funds received by RD from the foreclosure sale

was $52,000 plus a onetime reduction of $8,173.41 for a total of

$60,285.11.  RX-3.
5. At the time of the judicial sale, the principal balance due on the note

was $95,510.93. Narrative,  RX-2. 
6. On September 21, 2008 the house was appraised “as is” for $68,000.

RX-3 @ p. 3 of 8.
7. On September 25, 2008, a broker’s BPO valuation of the house was

also $68,000.  RX-3 @ p. 4 of 8.
8. The house was originally listed on October 21, 2008 for $68,000 and

on January 21, 2009 relisted at $58,500.00.  RX-3 @ p. 4 of 8.
9. The house was sold on March 17, 2009 at $52,000.00.  RX- 3 @ p. 4

of 8.
10. USDA RD paid Chase Bank, N.A. $60, 285.11 under the guarantee

agreement for accrued interest, protective advances, attorney fees,

appraisal and property inspections and estimated lender selling costs. 

RX -2.
11. After the final sale, USDA has received $490.72 from Mr. Smith and

he now owes $59,794.39.  Narrative.
12  The potential fees due U.S. Treasury pursuant to the Loan Guarantee

Agreement are $16,742.43.  Narrative,  RX-5. 
13.  Mr.. Smith is liable on the debt under the terms of the Promissory

Note.
14.  Mr. Smith stated that he has been gainfully employed as a youth

Complete address maintained in USDA records.1
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counselor in a religious organization, but he raised issues of financial

hardship. 
15.  Mr. Smith provided a financial schedule of expenses and a bi-

weekly pay stub from his employer. 
 16. Using the Financial Hardship Calculation program and data from his

sworn testimony and financial statement (PX – 1 & 2), I made a

calculation of the appropriate wage garnishment.  The calculations are

enclosed.  2

Conclusions of Law

1.   Petitioner, Paul William Smith, is indebted to USDA’s Rural

Development program in the amount of $59,794.39.
2.  In addition, Petitioner is indebted for potential fees to the US

Treasury in the amount of $16,742.43.
3.  All procedural requirements for administrative wage garnishment set

forth in 31 C.F.R. ¶ 285.11 have been met.
4. Petitioner is under a duty to inform USDA’s Rural Development of

his current address, employment circumstances, and living expenses. 
5. RD may administratively garnish Petitioner’s wages in the amount of

5% percent of his Monthly Disposable Income.
6. After one year, RD may reassess Petitioner’s financial hardship

criteria.

Order

1. The requirements of 31 C.F.R. ¶ 288.11(i) & (j) have been met.  
2. The Administrative Wage Garnishment may proceed at this time at

the rate of 5.0% of his Monthly Disposable Income. 
3. After one year, RD may reassess the Debtor’s financial position

and modify the garnishment percentage as circumstances dictate.
4. Copies of this Decision and Order shall be served upon the parties

by the Hearing Clerk’s office.

_________

In re:  JEFFREY O. CLARK.
AWG Docket No. 10-0261.
Decision and Order.
Filed August 19, 2010.

 The Financial Hardship Calculation is not posted on the OALJ website.2
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AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Jill S. Clifton, Administrative Law Judge.

1. The hearing was held by telephone on August 19, 2010.  Jeffrey O.

Clark, the Petitioner (“Petitioner Clark”), did not participate.  Rural

Development, an agency of the United States Department of Agriculture

(USDA), is the Respondent (“USDA Rural Development”) and was

represented by Mary E. Kimball.  
2. The address for USDA Rural Development for this case is  

Mary E. Kimball, Branch Accountant 
USDA / RD New Program Initiatives Branch 
Bldg 105 E, FC-22, Post D-2 
4300 Goodfellow Blvd 
St Louis MO 63120-1703 

mary.kimball@stl.usda.gov 314.457.5592 phone 
314.457.4426 FAX 

3. Petitioner Clark was not available at his home telephone number for

the telephone hearing, reportedly because he was at work.  The

telephone hearing proceeded without Petitioner Clark.  I admit into

evidence Petitioner Clark’s Consumer Debtor Financial Statement plus

one page dated August 12, 2010 (filed August 17, 2010).  I admit into

evidence Petitioner Clark’s Hearing Request with the six pages attached

(filed April 29, 2010).  I admit into evidence USDA Rural Development

Exhibits RX 1 - RX 5, together with the Narrative, Witness & Exhibit

List (filed July 26, 2010).  

Summary of the Facts Presented 

4. Petitioner Clark owes to USDA Rural Development a balance of

$25,238.96 (as of July 7, 2010), in repayment of a real estate loan made

in March 1990 and reamortized in May 1997 (“the debt”).  See USDA

Rural Development Exhibits and Narrative.  
5. Potential Treasury fees in the amount of 28% (the collection agency

keeps 25% of what it collects; Treasury keeps another 3%) on

$25,238.96 would increase the current balance by $7,066.91, to

$32,305.87.  See USDA Rural Development Exhibits, especially RX 5. 
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6. Petitioner Clark owes the debt, even if his former wife (his co-

borrower) continued to live in the house after Petitioner Clark had

moved out; even if his former wife discharged the debt in bankruptcy. 

7. Petitioner Clark is responsible and capable of negotiating the

disposition of the debt with Treasury’s collection agency.  

Discussion

8. I encourage Petitioner Clark and the collection agency to

negotiate promptly the repayment of the debt.  Petitioner Clark, this

will require you to telephone the collection agency about two to three

weeks after you receive this Decision.  The toll-free number for you to

call is 1-888-826-3127.  Petitioner Clark, you may choose to offer to

compromise the debt for an amount you are able to pay, to settle the

claim for less.  Meanwhile, through August 31, 2011, NO

garnishment is authorized, because Petitioner Clark’s income is not

adequate to support garnishment.  This Decision does not prevent

repayment of the debt through offset of Petitioner Clark’s income tax

refunds or other Federal monies payable to the order of Mr. Clark.  

Findings, Analysis and Conclusions 

9. The Secretary of Agriculture has jurisdiction over the parties,

Petitioner Clark and USDA Rural Development; and over the subject

matter, which is administrative wage garnishment.  
10.Petitioner Clark owes the debt described in paragraphs 4 and 5.  
11.Through August 31, 2011, NO garnishment is authorized. 

31 C.F.R. § 285.11.  

Order

12.Until the debt is repaid, Petitioner Clark shall give notice to USDA

Rural Development or those collecting on its behalf, of any changes in

his mailing address; delivery address for commercial carriers such as

FedEx or UPS; FAX number(s); phone number(s); or e-mail address(es). 

13.USDA Rural Development, and those collecting on its behalf, are

NOT authorized to proceed with garnishment through August 31,

2011.  Copies of this Decision shall be served by the Hearing Clerk

upon each of the parties, together with copies of Petitioner Clark’s

filing August 17, 2010.  
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__________

In re:  ERIC D. MEYER.
AWG Docket No. 10-0149.
Decision and Order.
Filed August 20, 2010.

AWG.

Mary Kimball and Dale Theurer, for RD.
Eric D. Meyer, Pro se.
Decision issued by Peter M. Davenport, Chief Administrative Law Judge.

This matter is before the Administrative Law Judge upon the request

of Eric D. Meyer for a hearing to address the existence or amount of a

debt alleged to be due, and if established, the terms of any repayment

prior to imposition of an administrative wage garnishment.  On March

10, 2010, a Prehearing Order was entered to facilitate a meaningful

conference with the parties as to how the case would be resolved, to

direct the exchange of information and documentation concerning the

existence of the debt, and setting the matter for a telephonic hearing on

May 19, 2010.
During the hearing Rural Development indicated that additional

information was in the process of being prepared and after further

discussion agreed to email the same to Mr. Meyer. The revised Narrative

was filed with the Hearing Clerk on June 24, 2010. Mr. Meyer had

requested additional time in which to examine the Narrative and the

attachments and had been given three weeks in which to do so. His

response was due on or before close of business on July 12, 2010;

however, nothing further has been received from him.
On the basis of the entire record before me, the following Findings

of Fact, Conclusions of Law and Order will be entered.

Findings of Fact

1. On , the Petitioner and Kerry D. Kobelski received a home

mortgage loan in the amount of $37,000.00 from Farmers Home

Administration (FmHA), United States Department of Agriculture

(USDA), now  Rural Development (RD) for property located in

Kalispell, Montana. RX-1.
2. The property was sold at a foreclosure sale and after application
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of proceeds realized from that sale, a balance of $15,793.74 was

due.
3. Treasury offsets totaling $4,221.44 exclusive of Treasury fees

have been received. RX-3.
4. The remaining unpaid debt is in the amount of $11,241.61

exclusive of potential Treasury fees. RX-6.

Conclusions of Law

1. Eric D. Meyer is indebted to USDA Rural Development in the

amount of $11,241.61 exclusive of potential Treasury fees for the

mortgage loan extended to him.
2. All procedural requirements for administrative wage offset set

forth in 31 C.F.R. §285.11 have been met.
3. The Respondent is entitled to administratively garnish the wages

of the Petitioner.

Order

For the foregoing reasons, the wages of the  shall be subjected to

administrative wage garnishment at the rate of 15% of disposable pay,

or such lesser amount as might be specified in 31 C.F.R. § 285.11(i).
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re:  LINDA J. IRWIN.
AWG Docket No. 10-0275.
Decision and Order.
Filed August 20, 2010.

AWG.

Mary Kimball and Dale Theurer, for RD.
Linda J. Irwin, Pro se.
Decision issued by Peter M. Davenport, Chief Administrative Law Judge.

A telephonic hearing was held in this matter on August 10, 2010.

Participating were the Petitioner, Linda J. Irwin and Mary E. Kimball,

Accountant for the New Program Initiatives Branch, USDA Rural

Development, St. Louis, Missouri. Diane Green, Secretary to the Acting

Chief Administrative Law Judge was also present.
During the hearing Rural Development was requested to check the
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County file to determine whether the closing instructions were still

available and if so, to provide the same to the Petitioner and to file a

copy with the Hearing Clerk. A negative report was requested in the

event the instructions were not available.
On August 13, 2010, a revised Narrative was filed which was not

responsive to what had been directed, but rather recited language on

closing documents previously submitted. In the absence of evidence of

the closing instructions sent to the attorney, it will be presumed that the

payoff figure contained on the HUD Form 1 was what was given to the

closing attorney. 
On the basis of the entire record before me, the following Findings

of Fact, Conclusions of Law and Order will be entered.

Findings of Fact

1. On February 16, 1983, the Petitioner received a home mortgage

loan in the amount of $39,400.00 from the Farmers Home

Administration (FmHA), United States Department of Agriculture

(USDA), now Rural Development (RD) for property located in

Pauls Valley, Oklahoma . RX-1.
2. In November 16, 1998, the Petitioner sold the property to David

Butler for $35,950.00. RX-6.
3. The HUD Form 1 reflected a payoff to USDA, Rural

Development of $32,192.01 on line 504, with no further amount

due from the Seller on line 600. RX-6. 
4. No closing instructions were produced. 

Conclusions of Law

1. In absence of the closing instructions provided to the closing

attorney, it will be presumed that the pay off  figure contained on

the HUD Form 1 was what was provided to him.
2. Linda J. Irwin is not indebted to USDA Rural Development in

any amount at this time.
3. In absence of a proven indebtedness, the Respondent is NOT

entitled to administratively garnish the wages of the Petitioner.

Order

For the foregoing reasons, the administrative wage garnishment
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proceedings against Linda J. Irwin shall be terminated and DISMISSED

and the sum of $213.59 collected from the Petitioner by Treasury shall

be refunded to her.
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re:  PATRICIA A. JARRETT.
AWG Docket No. 10-0189.
Final Decision and Order.
Filed August 23, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by James P. Hurt, Hearing Official.

This matter is before me upon the request of the Petitioner, Patricia

A. Jarrett, for a hearing in response to efforts of Respondent to institute

a federal administrative wage garnishment against her.  On April 21,

2010, Administrative Law Judge Jill S. Clifton issued a Pre-hearing

Order requiring the parties to exchange information concerning the

amount of the debt. On June 15, 2010, the case was assigned to me. 
I conducted a telephone hearing at the scheduled time on June 15,

2010.  USDA Rural Development Agency (RD) was represented by

Mary Kimball who testified on behalf of the RD agency.  
Petitioner was present and was self-represented.
The witnesses were sworn in.  RD had filed a copy of a Narrative

along with exhibits RX-1 through RX-5 on May 18, 2010 with the

OALJ Hearing Clerk and certified that it mailed a copy of the same to

Petitioner.   On July 6, 2010, RD filed a post-hearing correction to the

Narrative and corrections to RX-5.  Ms. Jarrett stated that she received

RD’s initial Exhibits and witness list.  At my request, RD filed on

August 20, 2010 a Second Revision to Narrative and RX-6.
Although Ms. Jarrett was mailed the corrective documents, she has

not filed any comments.  Ms. Jarrett submitted a typed-four-page

Narrative plus exhibits EX J 1 (6 pages financial information and pay

stub), EX J 1a.(12 pages of bills), EX J 2 ( Health Dept. Survey), EX J-3

(2 page Affidavit), EX J 4 (Fax from Parks Realty), EX J 5 (6/3/2002

letter from Pioneer Recovery). 
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Ms. Jarrett owes $5,568.74 on the USDA RD loan as of today, and

in addition, potential fees of $1,559.25 due the US Treasury pursuant to

the terms of the Promissory Note.

Findings of Fact

1. On December 23, 1991, Petitioner Patricia Jarrett f/k/a/Patricia A.

Geyer obtained a USDA FHA home mortgage loan for property located

at 176## 55  Avenue, Barryton, MI 493**.    Ms. Jarrett was signor toth 1

a promissory note for $34,000.  RX-1 @ p. 1 of 3.
2. She become delinquent on her payments and was defaulted.
3. The mortgaged property was sold in a “short” sale on April 30,

2001.  RX-4.
4. The net amount of funds received by RD from the short sale was

$22,909.57.  RX-4.
5. Prior to the short sale, the total remaining balance due on the note

was $33,518.75.  RX- 4.  After the sale, the amount due was $10,609.08.

Narrative as revised, RX-4. 
6. After the sale, there was an additional $225.00 sale charge.

Treasury recovered an additional $5040.34 - thus reducing the amount

due from Petitioner to $5,568.74.  Narrative - revised, RX-5.
7. The potential fees due U.S. Treasury pursuant to the Loan

Guarantee Agreement are $1,559.25.  Narrative,  RX-5. 
8. Ms. Jarrett is liable on the debt under the terms of the Promissory

Note.
9. Ms. Jarrett makes out a strong case for negligent inspection

on/about December 23, 1991.  It is not clear whether the tort action

would lie against the prior sellers for failure to disclose a latent defect

or against the inspector(s) who failed to detect a sub-par septic system,

but in either case, the tort claim is not a bar to RD’s recovery under the

promissory note of December 23, 1991.
10.I have no jurisdiction to decide tort claims, even if timely brought,

nor to utilize equity to offset the promissory note debt under seal. 
11.The FmHA regulation in effect (7 CFR § 1944.16(h)(4), circa 1-1-

91 Edition) states:

Existing dwelling. Applicants should be counseled regarding. .  
(4) Be inspected and certified for adequacy of …sewage disposal

Complete address maintained in USDA records.1
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systems…   The responsibility for these inspections and

certifications will be identified in the sales agreement [the

contract of sale) …

12.RD’s policy in effect contemporaneous with the closing on Ms.

Jarrett’s home was to have an “Rural Housing Applicant Interview.” 

The standard form states: “No loan will be closed without signed

evidence that the interview has been signed.”  In paragraph 17.) 

INSPECTION OF PROPERTY: The borrower will be responsible for

making inspections necessary to protect the borrower’s interest.

…

13.Ms. Jarrett states that she had been previously unemployed, but

acquired a new position of employment in November 2009. She

indicated in her narrative that her new employment was less than full

time. 
14.Ms. Jarrett is now married and has submitted financial statements

for herself only and has raised issues of financial hardship. 
15.I have not made a Hardship Calculation since the household

income and expense information is incomplete and she is now entitled

to a temporary suspension of the garnishment of her wages under 31

CFR.285(11)(j).

Conclusions of Law

1. Petitioner Patricia Jarrett is indebted to USDA’s Rural

Development program in the amount of  $5,568.74.
2. In addition, Petitioner is indebted for potential fees to the US

Treasury in the amount of $1,559.25.
3. All procedural requirements for administrative wage garnishment

set forth in 31 C.F.R. ¶ 285.11 have been met.
4. Ms. Jarrett is under a duty to inform USDA’s Rural Development

of her current address, employment circumstances, and living expenses. 
5. RD may NOT administratively garnish Petitioners wages at this

time.
6. After three months, RD may reassess Petitioner’s financial

hardship criteria.

Order

1. The requirements of 31 C.F.R. ¶ 288.11(i) & (j) have been met. 
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2. The Administrative Wage Garnishment against this debtor is

suspended at this time. 
3. After three months, RD may reassess Debtor’s financial position

and modify the garnishment percentage as circumstances dictate.
4. Copies of this Decision and Order shall be served upon the parties

by the Hearing Clerk’s office.

__________

In re:  CHRISTOPHER LOOPER.
AWG Docket No. 10-0190.
In re:  LAURA A. LOOPER.
AWG Docket No. 10-0191.
Final Decision and Order.
Filed August 23, 2010.

AWG.

Mary E. Kimball and Gene Elkin, for RD.
Petitioners, Pro se.
Decision issued by Stephen M. Reilly, Hearing Official.

These matters are before me upon the request of the Petitioners,

Christopher and Laura A. Looper, for a hearing in response to efforts of

Respondent, USDA’s Rural Development Agency, to institute a federal

administrative wage garnishment against them.   The cases were1

originally assigned to the docket of Administrative Law Judge Jill S.

Clifton.  On June 17, 2010, the cases were reassigned to me.  Also, on

June 17, 2010, I  issued a Pre-hearing Order requiring the parties to

exchange information concerning the  the debt.  Rural Development had

already provided its information under an order issued by Judge Clifton

on May 3, 2010.  Rural Development’s information included a Narrative

and exhibits RX-1 through RX-5.  Mr. And Mrs. Looper filed their

Consumer Debtor Financial Statement on August 11, 2010.
I conducted a telephone hearing on July 30, 2010.  Rural

Christopher Looper and Laura A. Looper each are a petitioner in distinct case with1

its own case number.  Because Christopher Looper and Laura A. Looper are married and
there is one loan, signed by each of them, I issue a single decision covering both cases. 
The discussion of the facts is identical for each case.  I address the garnishment of Mr.
Looper’s and Mrs. Looper’s wages separately.     
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Development was represented by Gene Elkin and Mary Kimball who

testified on behalf of the agency.  Mr. Looper presented his case as well

as his wife’s case.  The witnesses were sworn.  Mr. Looper

acknowledged that he received a copy of Rural Development’s Narrative

and Exhibits.  
Based on the testimony during the hearing and the record before me,

I conclude that Mr. and Mrs. Looper owe $6,962.77 on the USDA Rural

Housing loan.  In addition, there are potential fees of $1,949.58 due the

US Treasury for the cost of collection.  During the hearing, Mr. Looper

questioned whether the $6,962.77 was the correct amount due.  Ms.

Kimball offered to have a “Life of the Loan” statement generated.  I

received this statement of August 20, 2010 .  After a careful examination

of this statement, I conclude that Rural Development correctly

calculated the amount due.
Mr. Looper has been continually employed for at least the last 12

months.   Furthermore, Mr. Looper did not demonstrate any2

circumstances of financial hardship.  Based on Mr. Looper’s income and

expenses as stated on his Consumer Debtor Financial Statement, Mr.

Looper’s disposable pay supports garnishment, up to 15% of his

disposable pay.  Furthermore, Mr. Looper has no circumstances of

financial hardship, therefore, I find that garnishment up to 15% of his

disposable pay is appropriate.   
The Consumer Debtor Financial Statement filed by Mr. and Mrs.

Looper indicates that Mrs. Looper length of employment is only four

months.  Prior to that Mrs. Looper was not employed.  Mrs. Looper does

not meet the 12-month employment requirement for garnishment. 

Therefore, garnishment of Mrs. Looper’s wages is not authorized at this

time.  Rural Development may re-visit this question in eight months

from the date of this decision.  
I encourage Mr. and Mrs. Looper and the collection agency to work

together to establish a repayment schedule rather than immediately

proceeding with garnishment, even though this Decision authorizes

garnishment, up to 15% of Mr. Looper’s disposable pay.  

Summary of the Facts Presented

The Consumer Debtor Financial Statement indicates that Mr. Looper has been with2

his current employer for approximately one month.  His testimony at the hearing
indicated that his move to this employer was voluntary and that he has been continually
employed for more than 12 months.  
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1. On June 19, 1996, Christopher and Laura A. Looper applied for

and received a  home mortgage loan from USDA Farmers Home

Administration in the amount of $69,530.00.  The loan was used to

purchase a residence at 341 Tom Welch Road, Crossville, TN.
2. Mr. and Mrs. Looper became delinquent on the mortgage.  To

avoid foreclosure, the Loopers allowed another couple to assume the

loan for $82,000.00.  On October 11, 2002, when the loan assumption

took place, Mr. and Mrs. Looper owed $89,548.00 on the loan.    
3. Rural Development received Treasury offset payment totaling

$585.35.  Applying the $82,000 (minus expenses and fees) from the

assumption and the treasury payment leaves a balance due of $6,962.77. 

The potential fees due to the U.S. Treasury pursuant to the Loan

Agreement are $1,949.58.  The total amount due at Treasury is

$8,912.35.  Narrative, RX-5.  

Findings, Analysis and Conclusions

1. The Secretary of Agriculture has jurisdiction over the parties, Mr.

and Mrs. Looper and USDA Rural Development Agency; and over the

subject matter, which is administrative wage garnishment.     
2. Petitioners Christopher Looper and Laura A. Looper are indebted

to USDA’s Rural Development Agency in the amount of $6,962.77.
3. In addition, Mr. and Mrs. Looper are indebted for potential fees

to the US Treasury in the amount of $1,949.58.
4. All procedural requirements for administrative wage garnishment

set forth in 31 C.F.R. § 285.11 have been met.
5.  Mrs. Looper has been continually employed for approximately

four months.  This is not sufficient time of continuous employment,

under 31 U.S.C. § 3720D(b)(6), to allow me to authorize garnishment

of her disposable pay.  Therefore, there shall be no garnishment of Laura

A. Looper’s wages at this time.  Rural Development may revisit the

question in eight months.
6. Mr. Looper has been continuously employed for more than 12

months.  I conclude that Mr. Looper’s disposable pay supports

garnishment, up to 15% of Mr. Looper’s disposable pay (within the

meaning of 31 C.F.R. § 285.11); and Mr. Looper has no circumstances

of financial hardship (within the meaning of 31 C.F.R. § 285.11).  
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Order

Until the debt is fully paid, Mr. and Mrs. Looper shall give notice to

USDA Rural Development  Agency or those collecting on its behalf, of

any changes in their mailing address; delivery address for commercial

carriers such as FedEx or UPS; FAX number(s); phone number(s); or e-

mail address(es).  
USDA Rural Development Agency, and those collecting on its

behalf, are authorized to proceed with garnishment, up to 15% of Mr.

Looper’s disposable pay.    USDA Rural Development Agency, and

those collecting on its behalf, are not authorized to proceed with

garnishment of Mrs. Looper’s disposable pay. 
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re:  JEANNIE A. WHITTON.
AWG Docket No. 10-0253.
Decision and Order.
Filed August 24, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Jill S. Clifton, Administrative Law Judge.

1. The hearing was held by telephone on August 18, 2010.  Jeannie A.

Whitton, the Petitioner (“Petitioner Whitton”), did not participate.  Rural

Development, an agency of the United States Department of Agriculture

(USDA), is the Respondent (“USDA Rural Development”) and was

represented by Mary E. Kimball.  
2. The address for USDA Rural Development for this case is  

Mary E. Kimball, Branch Accountant 
USDA / RD New Program Initiatives Branch 
Bldg 105 E, FC-22, Post D-2 
4300 Goodfellow Blvd 
St Louis MO 63120-1703 

mary.kimball@stl.usda.gov 314.457.5592 phone 
314.457.4426 FAX 

3. Petitioner Whitton failed to provide a telephone number so that she
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could be included in the telephone hearing.  Petitioner Whitton failed to

file a Consumer Debtor Financial Statement or any other documents. 

Filed on April 29, 2010 is Petitioner Whitton’s Hearing Request dated

March 10, 2010, with Petitioner’s letter dated 03/09/2010 attached,

which I admit into evidence.  
4. The telephone hearing proceeded without Petitioner Whitton.  I admit

into evidence USDA Rural Development Exhibits RX-1 through RX-5,

together with the Narrative, Witness & Exhibit List (filed July 26, 2010). 

Summary of the Facts Presented 

5. Petitioner Whitton owes to USDA Rural Development a balance of

$19,774.40 (as of July 6, 2010), in repayment of a real estate loan made

in 2003 (“the debt”).  See USDA Rural Development Exhibits and

Narrative.  
6. Potential Treasury fees in the amount of 28% (the collection agency

keeps 25% of what it collects; Treasury keeps another 3%) on

$19,774.40 would increase the balance by $5,536.83, to $25,311.23. 

See USDA Rural Development Exhibits, especially RX-4.  
7. Petitioner Whitton’s disposable pay supports garnishment, up to the

LESSER (smaller) of (a) 15% of Petitioner Whitton’s disposable pay

OR (b) $*** per month. 
8. Petitioner Whitton is responsible and capable of negotiating the

disposition of the debt with Treasury’s collection agency.  

Discussion

9. I encourage Petitioner Whitton and the collection agency to

negotiate promptly the repayment of the debt.  Petitioner Whitton, this

will require you to telephone the collection agency about two to three

weeks after you receive this Decision.  The toll-free number for you to

call is 1-888-826-3127.  Petitioner Whitton, you may choose to offer to

the collection agency to compromise the debt for an amount you are able

to pay, to settle the claim for less.  

Findings, Analysis and Conclusions 

10.The Secretary of Agriculture has jurisdiction over the parties,

Petitioner Whitton and USDA Rural Development; and over the subject

matter, which is administrative wage garnishment.  
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11.Petitioner Whitton owes the debt described in paragraphs 5 and 6.  
12.Petitioner Whitton’s disposable pay supports garnishment, up to the

LESSER (smaller) of (a) 15% of Petitioner Whitton’s disposable pay

OR (b) $*** per month.  Garnishment in any greater amount would

create hardship, due in part to Petitioner Whitton’s younger son’s

medical expenses.  31 C.F.R. § 285.11.  
13.This Decision does not prevent repayment of the debt through offset

of Petitioner Whitton’s income tax refunds or other Federal monies

payable to the order of Ms. Whitton.  

Order

14.Until the debt is repaid, Petitioner Whitton shall give notice to USDA

Rural Development or those collecting on its behalf, of any changes in

her mailing address; delivery address for commercial carriers such as

FedEx or UPS; FAX number(s); phone number(s); or e-mail address(es). 

15.USDA Rural Development, and those collecting on its behalf, are

authorized to proceed with garnishment, up to the LESSER (smaller)

of (a) 15% of Petitioner Whitton’s disposable pay OR (b) $100.00 per

month.  Copies of this Decision shall be served by the Hearing Clerk

upon each of the parties.  

__________

In re:  BURNNESE K. JAMES.
AWG Docket No. 10-0254.
Decision and Order.
Filed August 24, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Jill S. Clifton, Administrative Law Judge.

1. The hearing was held by telephone on August 18, 2010.  Ms.

Burnnese K. James, the Petitioner (“Petitioner James”), participated,

representing herself.  Rural Development, an agency of the United States

Department of Agriculture (USDA), is the Respondent (“USDA Rural

Development”) and was represented by Mary E. Kimball and Gene

Elkin.  
2. The address for USDA Rural Development for this case is  
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Mary E. Kimball, Branch Accountant 
USDA / RD New Program Initiatives Branch 
Bldg 105 E, FC-22, Post D-2 
4300 Goodfellow Blvd 
St Louis MO 63120-1703 

mary.kimball@stl.usda.gov 314.457.5592 phone 
314.457.4426 FAX 

Summary of the Facts Presented 

3. Petitioner James owes to USDA Rural Development a balance of

$13,809.35 (as of June 8, 2010) in repayment of a loan made in 1991

(“the debt”).  See USDA Rural Development Exhibits, plus Narrative,

Witness & Exhibit List (filed July 8, 2010), which are admitted into

evidence.  
4. Potential Treasury fees in the amount of 28% (the collection agency

keeps 25% of what it collects) on $13,809.35 would increase the current

balance by $3,866.62, to $17,675.97.  See USDA Rural Development

Exhibits, esp. RX-4.  
5. Petitioner James’s testimony and exhibits (filed July 27 and 29,

2010), which are admitted into evidence, prove that she is paid $*** per

hour, working full-time as a certified nurse aide.  Petitioner James

testified that her health care needs include treatment for blood pressure

and sinus problems.  Petitioner James testified that she is nearly 58 years

of age and approaching retirement after 30 years of hard physical work. 

6. Petitioner James’ disposable pay of about $**** per month does not

currently support garnishment, which would create hardship, given her

reasonable living expenses which include out-of-pocket medical

expenses.  31 C.F.R. § 285.11.  
7. Petitioner James is responsible and willing and able to negotiate the

disposition of the debt with Treasury’s collection agency.  

Discussion

8. Through August 31, 2011, NO garnishment is authorized.  See

paragraphs 5 and 6.  I encourage Petitioner James and the collection

agency to negotiate promptly the repayment of the debt.  Petitioner

James, this will require you to telephone the collection agency about two

to three weeks after you receive this Decision.  The toll-free number for
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you to call is 1-888-826-3127.  Petitioner James, you may choose to

offer to the collection agency to compromise the debt for an amount you

are able to pay, to settle the claim for less.  
9. Petitioner James has made substantial progress repaying, primarily

through her income tax refunds.  

Findings, Analysis and Conclusions 

10.The Secretary of Agriculture has jurisdiction over the parties,

Petitioner James and USDA Rural Development; and over the subject

matter, which is administrative wage garnishment.  
11.Petitioner James owes the debt described in paragraphs 3 and 4.  
12.Through August 31, 2011, NO garnishment is authorized.  31

C.F.R. § 285.11.  
13.This Decision does not prevent repayment of the debt through offset

of Petitioner James’ income tax refunds or other Federal monies

payable to the order of Ms. James.  

Order

14.Until the debt is repaid, Petitioner James shall give notice to USDA

Rural Development or those collecting on its behalf, of any changes in

her mailing address; delivery address for commercial carriers such as

FedEx or UPS; FAX number(s); phone number(s); or e-mail address(es). 

15.USDA Rural Development, and those collecting on its behalf, are

NOT authorized to proceed with garnishment through August 31,

2011.  
Copies of this Decision shall be served by the Hearing Clerk upon each

of the parties.  

__________

In re:  TINA ROWTEN.
AWG Docket No. 10-0257.
Decision and Order.
Filed August 24, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Jill S. Clifton, Administrative Law Judge.

1. The hearing was held by telephone on August 19, 2010.  Ms. Tina
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Rowten, also known as Tina M. Rowten, the Petitioner (“Petitioner

Rowten”), participated, representing herself.  Rural Development, an

agency of the United States Department of Agriculture (USDA), is the

Respondent (“USDA Rural Development”) and was represented by

Mary E. Kimball.  
2. The address for USDA Rural Development for this case is  

Mary E. Kimball, Branch Accountant 
USDA / RD New Program Initiatives Branch 
Bldg 105 E, FC-22, Post D-2 
4300 Goodfellow Blvd 
St Louis MO 63120-1703 

mary.kimball@stl.usda.gov 314.457.5592 phone 
314.457.4426 FAX 

Summary of the Facts Presented 

3. Petitioner Rowten owes to USDA Rural Development a balance of

$7,317.77 (as of July 6, 2010) in repayment of a loan made in 1999 (“the

debt”).  See USDA Rural Development Exhibits, plus Narrative, Witness

& Exhibit List (filed July 28, 2010), which are admitted into evidence. 

4. Potential Treasury fees in the amount of 28% (the collection agency

keeps 25% of what it collects; Treasury keeps another 3%) on $7,317.77

would increase the current balance by $2,048.98, to $9,366.75.  See

USDA Rural Development Exhibits, esp. RX-4.  
5. Petitioner Rowten’s testimony and exhibits (filed August 5 and 12,

2010), which are admitted into evidence, prove that she is paid $*** per

hour, working as a cashier in retail sales only 24 hours per week. 

Petitioner Rowten testified that she had been working full-time until the

week ending August 5, 2010, but that her hours were cut.  This is

confirmed by her exhibit from the Store Manager.  Petitioner Rowten

testified that since mid-July 2010, she no longer has her part-time job

providing child care.  Petitioner Rowten testified that she has job skills

in only cashier and child care work, and that additional employment is

difficult to find.  Petitioner Rowten testified that due to arthritis and a

deformity, she has limitations using her hands and cannot do repetitive

or heavy work. 
6. Petitioner Rowten’s disposable pay does not support garnishment,

which would create hardship.  31 C.F.R. § 285.11.  



1164 ADMINISTRATIVE WAGE GARNISHMENT

7. Petitioner Rowten is responsible and willing and able to negotiate the

disposition of the debt with Treasury’s collection agency.  

Discussion

8. Through August 31, 2011, NO garnishment is authorized.  See

paragraphs 5 and 6.  I encourage Petitioner Rowten and the collection

agency to negotiate promptly the repayment of the debt.  Petitioner

Rowten, this will require you to telephone the collection agency about

two to three weeks after you receive this Decision.  The toll-free number

for you to call is 1-888-826-3127.  Petitioner Rowten, you may choose

to offer to the collection agency to compromise the debt for an amount

you are able to pay, to settle the claim for less.  
9. Petitioner Rowten has made substantial progress repaying, primarily

through her income tax refunds.  

Findings, Analysis and Conclusions 

10.The Secretary of Agriculture has jurisdiction over the parties,

Petitioner Rowten and USDA Rural Development; and over the subject

matter, which is administrative wage garnishment.  
11.Petitioner Rowten owes the debt described in paragraphs 3 and 4.  
12.Through August 31, 2011, NO garnishment is authorized.  31

C.F.R. § 285.11.  
13.This Decision does not prevent repayment of the debt through offset

of Petitioner Rowten’s income tax refunds or other Federal monies

payable to the order of Ms. Rowten.  

Order

14.Until the debt is repaid, Petitioner Rowten shall give notice to USDA

Rural Development or those collecting on its behalf, of any changes in

her mailing address; delivery address for commercial carriers such as

FedEx or UPS; FAX number(s); phone number(s); or e-mail address(es). 

15.USDA Rural Development, and those collecting on its behalf, are

NOT authorized to proceed with garnishment through August 31,

2011.  
Copies of this Decision shall be served by the Hearing Clerk upon each

of the parties.  

__________
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In re:  LINDA BATISTE.
AWG Docket No. 10-0266.
Decision and Order.
Filed August 24, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by James P. Hurt, Hearing Official.

This matter is before me upon the request of Linda Batiste for a

hearing to address the existence or amount of a debt related to the RD

rental assistance program alleged to be due, and if established,

imposition of an administrative wage garnishment.  On June 22, 2010,

a Prehearing Order was entered to facilitate a meaningful conference

with the parties as to how the case would be resolved, to direct the

exchange of information and documentation concerning the existence of

the debt, and setting the matter for a telephonic hearing on August 5,

2010.
The Respondent complied with that Order and a Narrative was filed,

together with supporting documentation on July 9, 2010 and again on

August 10, 2008. The Petitioner submitted an explanation with her

original request for hearing and nothing further.  She was not available

at the time and date set for the hearing using the phone numbers she

provided. Accordingly, by failing to be available for the hearing, Ms.

Batiste has waived her right to a hearing and the matter will be decided

upon the record.
On the basis of the entire record before me, the following Findings

of Fact, Conclusions of Law and Order will be entered.

Findings of Fact

1. On June 29, 2001, the Petitioner, Linda Batiste  completed a Tenant

Certification and submitted the same to the Multi-Family Program

Director for Collins Square Apartments in Jeanerette, Louisiana as part

of the process for applying for rental assistance.  At the time of

completing the Tenant Certification form (RD form 3560) on the

February 20, 2006, Ms. Batiste reported her income and based upon the

income certification provided, she was approved for rental assistance.

RX-2.
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2. Under the Rental Assistance (RA) program any changes in income

or other assistance are to be reported to the rental complex management. 
3. Ms. Batiste completed two other tenant certifications, to wit,

September 1, 2006 and December 20, 2006.  All of the certifications

require that all income for the adult household occupants be declared.
4. As a result of an income audit, RD determined that Linda Batiste

failed to disclose significant portions of her true household income. RX-

3, RX-8.
5. In March 1, 2006, Ms. Batiste began drawing Temporary [Rental]

Assistance to Needy Families [TANF] benefits, but failed to disclose the

additional household income to the rental complex management on three

occasions thereby resulting in an overpayment of rental assistance to her.

TANF payments were received as follows:

Certification Effective date #- Months Covered Unauthorized Rental

Assistance 
March 1, 2006 4 $1,452.00
October 1, 2006 3 $1,089.00
January 1, 2007 2 $   726.00
TOTAL $3,267.00
(RX-2 & RX-8)

4. In participating states, TANF payments are funded by a block grant

whereby the program provides money to the tenant in the form of a

voucher that can be used as part of a rental payment.
5. By failing to disclose the additional income on her income

certifications, Ms. Batiste and her household  received rental assistance

benefits of $3,267.00 to which they were not entitled to receive. RX-8.
6. On February 28, 2007, Linda Batiste executed a Payment Agreement

agreeing to repay the improper rental assistance benefits which she had

fraudulently received. RX-6. 
7. Payments totaling $366.00 have been received. RX-14.
8. The remaining unpaid debt is in the amount of $2,901.00, exclusive

of potential Treasury fees. RX-8.

Conclusions of Law

1. Linda Batiste is indebted to USDA Rural Development in the amount

of $2,901.00, exclusive of potential Treasury fees for the rental

assistance benefits fraudulently received by her.
2. All procedural requirements for administrative wage offset set forth

in 31 C.F.R. §285.11 have been met.
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3. The Respondent is entitled to administratively garnish the wages of

the Petitioner.

Order

For the foregoing reasons, the wages of the  shall be subjected to

administrative wage garnishment at the rate of 15% of disposable pay,

or such lesser amount as might be specified in 31 C.F.R. § 285.11(i).
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re:  STACI ROBERTS.
AWG Docket No. 10-0272.
Decision and Order.
Filed August 24, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Victor W. Palmer, Administrative Law Judge.

On August 24, 2010, I held a telephonic hearing on a Petition to

Dismiss an administrative wage garnishment proceeding to collect a debt

allegedly owed to Respondent, USDA, Rural Development for a loss it

incurred under a Single Family Housing Loan Guarantee. Petitioner

represented herself. Mary Kimball represented and testified for

Respondent and was duly sworn. Respondent proved the existence of the

debt owed by Petitioner, Staci Roberts, and her former husband,

Timothy Roberts, to Respondent for its payment of a loss sustained on

a $111,078.00 home mortgage loan. The mortgage loan was made, on

November 30, 2005, by Draper & Kramer Mortgage Corp. to Petitioner

and her former husband, in respect to property located at 1711 Prairie

Circle, Cameron, MO. Prior to signing this loan, Petitioner, Staci

Roberts, and her former husband, Timothy Roberts signed a Request for

Single Family Housing Loan Guarantee, under which they certified and

acknowledged that if USDA, Rural Development paid a loss claim on

the requested loan, they would reimburse USDA, Rural Development.

On November 1, 2007, there was a default on the loan and Respondent
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paid Draper & Kramer Mortgage Corp. $33,136.66 as per the guarantee.

The property was sold, on October 17, 2008, for $102,000.00 which sum

did not cover USDA’s losses.  Petitioner, Staci Roberts, and Timothy

Roberts were divorced on February 22, 2010. USDA has received

offsets from Treasury consisting of income tax refunds that Petitioner

would otherwise have received and the total amount of the present debt

owed to USDA is $17,300.23 plus potential fees to Treasury of

$4,844.06, or $22,144.29 total. Ms. Roberts is 26 years old, lives with

her three children ages 9, 7 and 6, and has not remarried. Her net wages

as an Accountant employed by the State of Missouri’s Department of

Health are about $**** per month. Her normal monthly expenses are

$**** per month. She also receives some income as a member of the

National Guard which has called her up for five month’s of basic

training. She has virtually no disposable monthly income. For reasons

of the financial hardship it would cause, wage garnishment is not

presently authorized and may not again be instituted for the next twelve

(12) months.

Order

For the foregoing reasons, administrative wage garnishment of the

wages of the Petitioner, Staci Roberts, is not authorized at this time, and

may not be again instituted for the next twelve (12) months.
This matter is stricken from the active docket.
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk.

__________

In re:  TERESA Y. DUFFY.
AWG Docket No. 10-0273.
Final Decision and Order.
Filed August 24, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Stephen M. Reilly, Hearing Official.

This matter is before me upon the request of the Petitioner, Teresa Y.

Duffy, for a hearing in response to efforts of Respondent, USDA’s Rural

Development Agency, to institute a federal administrative wage
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garnishment against her.  On June 10, 2010, I issued a Order requiring

the parties to exchange information concerning the amount of the debt. 
I conducted a telephone hearing on July 9, 2010.  Rural Development

was represented by Mary Kimball who testified on behalf of the agency. 

Ms. Duffy was present and presented her position.  The witnesses were

sworn.  
Rural Development filed a copy of its Narrative along with exhibits

RX-1 through RX-5 on June 25, 2010.  In the Narrative submitted on

this date, Rural Development stated that “a short sale was held on

06/03/08” with USDA receiving $64,312.00 from the sale.  On July 27,

2010, Ms. Duffy filed a copy of her Consumer Debtor Financial

Statement and other documents documenting her financial position. 
During the hearing, Rural Development indicated that Ms. Duffy

obtained two loans from Rural Development to purchase her house.  The

second loan was not reflected in the exhibits it provided pursuant to my

June 10 Order.  Ms. Duffy indicated that she believed she only obtained

one loan.  I requested that Rural Development provide the

documentation for the second loan.  On August 16, 2010, Rural

Development filed a revised Narrative.  This revised Narrative indicates

that Ms. Duffy’s house was not subject to a short sale but rather Rural

Development foreclosed on the property.  Because the rights and

protections that accrue to a debtor under a foreclosure are different than

the rights under a short sale, I am concerned with Rural Development’s

cavalier approach to the facts in this case.  Had I not requested

additional information on the second loan, which Rural Development

failed to include in its original filing, I would have decided this case on

inaccurate information.
Rural Development has the burden to prove both the existence of the

debt and the amount of the debt.  Georgia law requires that:

When any real estate is sold on foreclosure, without legal process,

and under powers contained in security deeds, mortgages, or

other lien contracts and at the sale the real estate does not bring

the amount of the debt secured by the deed, mortgage, or contract,

no action may be taken to obtain a deficiency judgment unless the

person instituting the foreclosure proceedings shall, within 30

days after the sale, report the sale to the judge of the superior

court of the county in which the land is located for confirmation
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and approval and shall obtain an order of confirmation and

approval thereon.

Ga. Code Ann., § 44-14-161.

Rural Development has not demonstrated it complied with this

requirement before initiating its efforts to collect on the deficiency. 

Without a confirmation order from a superior court judge in Henry

County, Georgia, Rural Development had no legal authority to seek

collection of the deficiency resulting from the foreclosure of Ms.

Duffy’s home.  
On the basis of the entire record before me, the following Findings

of Fact, Conclusions of Law and Order will be entered.   

Findings of the Fact

1. On May 24, 2002, Teresa Y. Duffy received a USDA Farmers

Home Administration in the amount of $80,960.00.  At the same time

she received a second loan in the amount of $18,044.00.  The loans were

used to purchase a residence at 139 Hampton Oaks Drive, Hampton, GA

20228.  (Narrative; RX-1).
2. Ms. Duffy defaulted on the loan and a non-judicial foreclosure

sale was held on June 3, 2008.  (RX-4A).   
3. USDA received $64,312.00 from the sale of the house. 

Subsequent receipts from Treasury were $4,413.91.  (Narrative.)
4. USDA failed to comply with Georgia state law to perfect its claim

for the deficiency.  

Conclusions of Law

1. The Secretary of Agriculture has jurisdiction over the parties, Ms.

Duffy and USDA Rural Development Agency; and over the subject

matter, which is administrative wage garnishment. 
2. Because Rural Development failed to comply with Georgia state

law and obtain a confirmation order from a superior court judge in

Henry County, Georgia, Petitioner Teresa Y. Duffy is not indebted to

USDA’s Rural Development Agency in any amount.
3. In absence of a proven indebtedness, USDA’s Rural Development

Agency is NOT entitled to administratively garnish the wages of the

Petitioner, Teresa Y. Duffy.  Furthermore, because USDA’s Rural

Development Agency had no authority to collect the deficience resulting
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from the foreclosure of Ms. Duffy’s home, Rural Development shall

refund to Ms. Duffy all amounts already collected and used to satisfy the

deficiency.

Order

For the foregoing reasons, the administrative wage garnishment

proceedings against Teresa Y. Duffy shall be terminated and dismissed. 

Money already collected by Rural Development shall be refunded to Ms.

Duffy.
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office. 

__________

In re:  ADRIAN MITCHELL.
AWG Docket No. 10-0276.
Final Decision and Order.
filed August 24, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Stephen M. Reilly, Hearing Official.

This matter is before me upon the request of the Petitioner, Adrian

Mitchell, for a hearing in response to efforts of Respondent, USDA’s

Rural Development Agency, to institute a federal administrative wage

garnishment against her.  On June 10, 2010, I issued an Order requiring

the parties to exchange information concerning the amount of the debt. 

This Order scheduled a telephone hearing on July 8, 2010. 
Pursuant to this Order, Rural Development filed a copy of its

Narrative along with exhibits RX-1 through RX-5 on June 25, 2010. 

Ms. Mitchell did not file her Narrative or any documents to support her

claim that she does not owe the balance of the debt.  
Ms. Mitchell failed to respond to the June 10, 2010 Order and could

not be reached to participate in the telephone hearing on July 8, 2010. 

Subsequent efforts to reach her have been futile.  Ms. Mitchell failed to

respond to messages left on her telephone voice mail.
Because Ms. Mitchell failed to appear at the hearing she requested

and subsequent efforts to reach her have been futile, I deem that she has
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not “timely filed a request for a hearing.”  31 CFR §285.11(f) (13).   
Based on the record before me, I conclude that Ms. Mitchell owes

$23,822.83 because of a default on a USDA Farmers Home

Administration loan.  In addition, there are potential fees of $6,670.39

due the US Treasury for the cost of collection.  I encourage Ms. Mitchell

and the collection agency to work together to establish a repayment

schedule rather than immediately proceeding with garnishment, even

though this Decision authorizes garnishment, up to 15% of Ms.

Mitchell’s disposable pay.

Findings of the Fact

1. On April 6, 2005, Adrian Mitchell obtained a loan from USDA

Farmers Home Administration in the amount of $86,200.00.  The loan

was used to purchase a residence at 708 Savannah Ave., Quitman,

Georgia 31643.  (RX-1).
2. Ms. Mitchell defaulted on the loan and a foreclosure sale was held

on January 6, 2009.  The amount owed on the loan at the time of the sale

was $82,251.78 in principal, $11,598.32 in interest and $3,897.73 in fees

for a total amount due of $97,747.83.  (RX-3.)
3. USDA received $71,250.00 from the sale of the house. 

Subsequent receipts from Treasury were $2,675.00 leaving a balance

due USDA on the loan from Ms. Mitchell of $23,822.83.  Potential fees

due to the U.S. Treasury pursuant to the Loan Agreement are $6,670.39. 

(Narrative, RX-3, RX-4.)  

Conclusions of Law

1. The Secretary of Agriculture has jurisdiction over the parties, Ms.

Mitchell and USDA Rural Development Agency; and over the subject

matter, which is administrative wage garnishment.     
2. Petitioner Adrian Mitchell is indebted to USDA’s Rural

Development Agency, Rural Housing Service program in the amount of

$23,822.83.
3. In addition, Ms. Mitchell is indebted for potential fees to the US

Treasury in the amount of $6,670.39.
4. All procedural requirements for administrative wage garnishment

set forth in 31 C.F.R. ¶ 285.11 have been met.
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Order

Until the debt is fully paid, Ms. Mitchell shall give notice to USDA

Rural Development  Agency, Rural Housing Service or those collecting

on its behalf, of any changes in his mailing address; delivery address for

commercial carriers such as FedEx or UPS; FAX number(s); phone

number(s); or e-mail address(es).  
USDA Rural Development Agency, and those collecting on its

behalf, are authorized to proceed with garnishment, up to 15% of Ms.

Mitchell’s disposable pay.  
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re:  GREG C. STEPHAN.
AWG Docket No. 10-0280.
Final Decision and Order.
Filed August 24, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Stephen M. Reilly, Hearing Official.

This matter is before me upon the request of the Petitioner, Greg C.

Stephan, for a hearing in response to efforts of Respondent, USDA’s

Rural Development Agency, to institute a federal administrative wage

garnishment against him.  On June 10, 2010, I issued a Order requiring

the parties to exchange information concerning the amount of the debt. 

This Order scheduled a telephone hearing on July 8, 2010. 
Pursuant to this Order, Rural Development filed a copy of its

Narrative along with exhibits RX-1 through RX-5 on June 25, 2010. 

Mr. Stephan did not file his Narrative or any documents to support his

claim that he does not owe the balance of the debt.  
Mr. Stephan did not participate in the telephone hearing on July 8,

2010.  Subsequent efforts to reach him have been futile.  The telephone

number he provided in his hearing request is not a working number.
Because Mr. Stephan failed to appear at the hearing he requested and

subsequent efforts to reach him have been futile, I deem that he has not

“timely filed a request for a hearing.”  31 CFR §285.11(f) (13).   
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Based on the record before me, I conclude that Mr. Stephan owes

$21,099.19 because of a default on a USDA Farmers Home

Administration loan.  In addition, there are potential fees of $5,907.77

due the US Treasury for the cost of collection.  I encourage Mr. Stephan

and the collection agency to work together to establish a repayment

schedule rather than immediately proceeding with garnishment, even

though this Decision authorizes garnishment, up to 15% of Mr.

Stephan’s disposable pay.

Findings of Fact

1. On December 18, 1994, Greg C. Stephan received a USDA

Farmers Home Administration in the amount of $45,280.00.  The loan

was used to purchase a residence at 33 Third Ave. SE, Cut Bank, MT

59427.  (Narrative; RX-1).
2. Mr. Stephan defaulted on the loan and a foreclosure sale was held

on August 2, 2000.  The amount owed on the loan at the time of the sale

was $44,412.51 in principal, $15,566.61 in interest and $8,190.29 in fees

for a total amount due of $68,169.41.  (RX-3.)
3. USDA received $40,500.00 from the sale of the house.  There

were $485.00 in pre-foreclosure fees.  Subsequent receipts from

Treasury were $7,055.22 leaving a balance due USDA on the loan from

Mr. Stephan of $21,099.19.  Potential fees due to the U.S. Treasury

pursuant to the Loan Agreement are $5,907.77.  (Narrative, RX-3, RX-

4.)  

Conclusions

1. The Secretary of Agriculture has jurisdiction over the parties, Mr.

Stephan and USDA Rural Development Agency; and over the subject

matter, which is administrative wage garnishment.     
2. Petitioner Greg C. Stephan is indebted to USDA Rural

Development Agency,  in the amount of $21,099.19.
3. In addition, Mr. Stephan is indebted for potential fees to the US

Treasury in the amount of $5,907.77.
4. All procedural requirements for administrative wage garnishment

set forth in 31 C.F.R. ¶ 285.11 have been met.

Order

Until the debt is fully paid, Mr. Stephan shall give notice to USDA



Thomasine C.  Hayes

69 Agric.  Dec.  1175

1175

Rural Development  Agency, Rural Housing Service or those collecting

on its behalf, of any changes in his mailing address; delivery address for

commercial carriers such as FedEx or UPS; FAX number(s); phone

number(s); or e-mail address(es).  
USDA Rural Development Agency, and those collecting on its

behalf, are authorized to proceed with garnishment, up to 15% of Mr.

Stephan’s disposable pay.  
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re:  THOMASINE C. HAYES.
AWG Docket No. 10-0260.
Decision and Order.
Filed August 25, 2010.

AWA.

Mary E. Kimball and Dale Theurer, for RD.
Thomasine C. Hayes, Pro se.
Decision issued by Peter M. Davenport, Chief Administrative Law Judge.

This matter is before the Administrative Law Judge upon the request

of Thomasine C. Harris for a hearing to address the existence or amount

of a debt alleged to be due, and if established, the terms of any

repayment prior to imposition of an administrative wage garnishment. 

On July 1, 2010, a Prehearing Order was entered to facilitate a

meaningful conference with the parties as to how the case would be

resolved, to direct the exchange of information and documentation

concerning the existence of the debt, and setting the matter for a

telephonic hearing on August 11, 2010.
Participating in the telephonic hearing were the Petitioner,

Thomasine C. Hayes and Mary E. Kimball, Accountant for the New

Program Initiatives Branch, USDA Rural Development, and Gene Elkin,

Legal Liaison, Rural Development, both of St. Louis, Missouri. Diane

Green, Secretary to the Chief Administrative Law Judge was also

present.
In the Narrative filed by Ms. Harris, she indicated that she notified

USDA in December of 2000 that the house had burned to the ground

and she was under the impression that the residence had been insured by



1176 ADMINISTRATIVE WAGE GARNISHMENT

USDA at the time. The record did contain correspondence dated in 2000

from USDA indicating initially that she needed to provide proof of

insurance and later informing her that insurance had been purchased

which would be added to the balance of her indebtedness. While the

2000 correspondence suggests a lack of knowledge concerning any fire

loss and procurement of a policy would be inconsistent with a loss, the

Sampson County fire log (RX-8) clearly places the loss in December of

1999 before the correspondence was sent and further indicates that the

property had been unoccupied prior to the fire. Given the requirement

contained in the mortgage to maintain hazard insurance on the property,

full responsibility for the loss will fall upon the borrower.
On the basis of the entire record before me, the following Findings

of Fact, Conclusions of Law and Order will be entered.

Findings of Fact

1. On , Thomasine C. Harris received a home mortgage loan in the

amount of $39,600.00 from Farmers Home Administration

(FmHA), United States Department of Agriculture (USDA), now 

Rural Development (RD) for property located in Ivanhoe, North

Carolina. RX-1.
2. The property burned to the ground on December 7, 1999.
3. At the time of the fire, the Petitioner had allowed her hazard

insurance coverage to lapse.
4. By reason of the loss of the residence and prior tax liens, RD

declared their lien to be valueless as being worth less than the

cost of foreclosure.
5. There being no proceeds available from any sale, a balance due

of $44,395.76 remained due. RX-4.
6. Treasury offsets totaling $1,650.00 exclusive of Treasury fees

have been received. RX-4.
7. The remaining unpaid debt is in the amount of $42,745.76

exclusive of potential Treasury fees. RX-5.
8. The Consumer Debtor Financial Statement reflects a level of

income less than the threshold amount for administrative wage

garnishment.

Conclusions of Law

1. Thomasine C. Hayes is indebted to USDA Rural Development in

the amount of $42,745.76 exclusive of potential Treasury fees for
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the mortgage loan extended to her.
2.  The Petitioner’s monthly income is less than the amount

allowable for garnishment.
3. The Respondent is NOT entitled to administratively garnish the

wages of the Petitioner.

Order

For the foregoing reasons, the wages of the Petitioner may NOT be

subjected to administrative wage garnishment at this time.
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re:  MICHAEL L. JEFFCOAT.
AWG Docket No. 10-0177.
Decision and Order.
Filed August 26, 2010.

AWG.

Mary Kimball and Dale Theurer, for RD.
Michael L. Jeffcoat, Pro se.
Decision issued by Peter M. Davenport, Chief Administrative Law Judge.

This matter is before the Administrative Law Judge upon the request

of Michael L. Jeffcoat for a hearing to address the existence or amount

of a debt alleged to be due, and if established, the terms of any

repayment prior to imposition of an administrative wage garnishment. 

On April 26, 2010, a Prehearing Order was entered to facilitate a

meaningful conference with the parties as to how the case would be

resolved, to direct the exchange of information and documentation

concerning the existence of the debt, and setting the matter for a

telephonic hearing on July 28, 2010.
At the hearing held on July 28, 2010, the Petitioner testified

concerning the sequence of events that had transpired with the property.

As is common in many of these cases, the Petitioner went through a

divorce and as a result of which his ex wife was awarded the exclusive

use, title and possession of the former marital residence which was

purchased and financed by Farmers Home Administration (FmHA), now

Rural Development (RD). Although the ex-wife was awarded title to the
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property in the divorce action, apparently no conveyance was ever

prepared, as in August of 2000, the Petitioner’s ex-wife contacted him

indicating that she was selling the home and needed him to go to the

closing which was scheduled for August 31, 2000. 
Although FmHA mortgages typically contain provisions against

alienation, the property was sold to Southern Investments Group, Inc.

for the sum of $2,000.00 and the agreement by the corporate purchaser

to assume the mortgage. It is unclear if FmHA was ever notified of the

transaction at the time or acquiesced to the transaction. In June of 2001,1

Southern Investments Group conveyed the property to Kevin R.

Linderman and David L. Howard, individuals who the documentary

evidence indicates were principals of the corporate seller that had

assumed the mortgage.
The Narrative filed by RD indicates that the conveyance to

Linderman and Howard was a short sale which was agreed to by RD.

The record is silent as to whether either the Petitioner or his ex-wife

were ever notified of the default by the corporate purchaser of the

property, of the pendency of the sale to the principals of the corporation,

or were given an opportunity to cure any default. It is abundantly clear

that RD’s agreement to release their lien without either liquidating the

property or enforcing the assumption provisions against the corporate

purchaser operated to the financial detriment of the Petitioner and

deprived him of the opportunity to mitigate his damages by timely legal

action.
RD was directed to obtain the County file to determine whether

additional information was contained therein which would be of

assistance in determining a just resolution to this case. Despite the

passage of more than four weeks, no additional information has been

forthcoming. In view of the time constraints placed in such actions,

further delay in entering a decision is not warranted. See, 31 C.F.R.

285.11(f)(10).
On the basis of the entire record before me, the following Findings

of Fact, Conclusions of Law and Order will be entered.

Findings of Fact

The Petitioner’s Narrative and supporting documentation indicates that the1

conveyance was June 21, 2001, whereas RD’s Narrative indicates that the short sale
occurred on June 18, 2001.
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1. On September 6, 1996, the Petitioner and his then wife, Selena A.

Jeffcoat received a home mortgage loan in the amount of

$62,780.00 from Farmers Home Administration (FmHA), United

States Department of Agriculture (USDA), now  Rural

Development (RD) for property located in Gaston, South

Carolina. RX-1.
2. On August 31, 2000, the Petitioner and his then ex-wife conveyed

their interest in the property to Southern Investments Group, Inc.

for the sum of $2,000.00 and the agreement by the corporate

purchaser to assume the mortgage. PX-2.
3. Southern Investments Group, Inc. subsequently defaulted on the

mortgage. RD Narrative, p 1.
4. RD agreed to a short sale of the property in June of 2001 and the

corporate purchaser of the property conveyed it to Kevin R.

Linderman and David L. Howard, individuals who the

documentary evidence indicates were principals of the corporate

seller that had assumed the mortgage. PX-3.
5. As no evidence was produced to the contrary, it will be presumed

that neither the Petitioner nor his ex-wife were ever notified of

the default by the corporate purchaser of the property, of the

pendency of the sale to the principals of the corporation, or were

given an opportunity to cure any default.
6. RD’s agreement to release their lien without either liquidating the

property or enforcing the assumption provisions against the

corporate purchaser operated to the financial detriment of the

Petitioner and deprived him of the opportunity to mitigate his

damages by timely legal action.
7. Treasury offsets totaling $15,319.10 exclusive of Treasury fees

have been received and credited to the indebtedness. RX-3.
8. Although the Petitioner and his wife violated the alienation

provisions of their mortgage, RD’s actions which adversely

affected the Petitioner’s ability to mitigate damages are sufficient

cause to require that the balance of the indebtedness be written

off.
9. By reason of the foregoing, the Petitioner is no longer indebted to

RD in any amount on account of the mortgage granted to him.

Conclusions of Law
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1. There being no indebtedness to USDA Rural Development at this

time, the Respondent is NOT entitled to administratively garnish

the wages of the Petitioner.
2. Amounts previously collected by Treasury will not be repaid.

Order

For the foregoing reasons, the administrative wage garnishment

proceeding are ORDERED terminated and this action is DISMISSED. 
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re:  KAREN F. PERRY.
AWG Docket No. 10-0264.
Decision and Order.
Filed August 26, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Jill S. Clifton, Administrative Law Judge.

1. The hearing was held by telephone on August 20, 2010.  Ms. Karen

F. Perry, the Petitioner (“Petitioner Perry”), participated, representing

herself, together with her brother Douglas Perry.  Rural Development,

an agency of the United States Department of Agriculture (USDA), is

the Respondent (“USDA Rural Development”) and was represented by

Mary E. Kimball and Marsha Moore.  
2. The address for USDA Rural Development for this case is  

Mary E. Kimball, Branch Accountant 
USDA / RD New Program Initiatives Branch 
Bldg 105 E, FC-22, Post D-2 
4300 Goodfellow Blvd 
St Louis MO 63120-1703 

mary.kimball@stl.usda.gov 314.457.5592 phone 
314.457.4426 FAX 

Summary of the Facts Presented 

3. Petitioner Perry owes to USDA Rural Development a balance of
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$11,984.07 (as of July 6, 2010) in repayment of a loan made in 1991

(“the debt”).  See USDA Rural Development Exhibits, plus Narrative,

Witness & Exhibit List (filed August 3 and 4, 2010), which are admitted

into evidence.  USDA Rural Development’s exhibits number RX-1

through RX-9.  
4. Potential Treasury fees in the amount of 28% (the collection agency

keeps 25% of what it collects; Treasury keeps another 3%) on

$11,984.07 would increase the current balance by $3,355.54, to

$15,339.61.  See USDA Rural Development Exhibits, esp. RX-3.  
5. Petitioner Perry’s testimony and the testimony of her brother Douglas

Perry, plus Petitioner’s 5-page Narrative Response, plus Proposed

Exhibit List, plus Petitioner Perry’s exhibits numbered PX-1 through

PX-10, are all admitted into evidence.  The documents were filed post-

hearing on August 23, 2010, and a copy of them was before Ms. Kimball

during the hearing.  The evidence proves that Petitioner Perry’s

disposable pay does not support garnishment, which would create

hardship.  31 C.F.R. § 285.11. 
6. Petitioner Perry is responsible and willing and able to negotiate the

disposition of the debt with Treasury’s collection agency.  

Discussion

7. Through March 1, 2011, NO garnishment is authorized.  See

paragraph 5.  I encourage Petitioner Perry and the collection agency

to negotiate promptly the repayment of the debt.  Petitioner Perry, this

will require you to telephone the collection agency about two to three

weeks after you receive this Decision.  You are welcome to include your

brother Douglas Perry, or anyone else you choose, in the telephone

call(s) with the collection agency.  The toll-free number for you to call

is 1-888-826-3127.  Petitioner Perry, you may choose to offer to the

collection agency to compromise the debt for an amount you are able to

pay, to settle the claim for less.  
8. Petitioner Perry has made progress repaying the debt, primarily

through offset in March 2010.  

Findings, Analysis and Conclusions 

9. The Secretary of Agriculture has jurisdiction over the parties,

Petitioner Perry and USDA Rural Development; and over the subject
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matter, which is administrative wage garnishment.  
10.The Release of Real Estate Mortgage executed in 2009 to facilitate

the short sale included:  “The underlying debt secured by the mortgage

hereby release has not been paid in full and this instrument should not

be construed otherwise.”  RX-7 p. 1.  See also RX-9.  
11.Petitioner Perry owes the debt described in paragraphs 3 and 4.  
12.Through March 1, 2011, NO garnishment is authorized.  31

C.F.R. § 285.11.  
13.This Decision does not prevent repayment of the debt through offset

of Petitioner Perry’s income tax refunds or other Federal monies

payable to the order of Ms. Perry.  

Order

14.Until the debt is repaid, Petitioner Perry shall give notice to USDA

Rural Development or those collecting on its behalf, of any changes in

her mailing address; delivery address for commercial carriers such as

FedEx or UPS; FAX number(s); phone number(s); or e-mail address(es). 

15.USDA Rural Development, and those collecting on its behalf, are

NOT authorized to proceed with garnishment through March 1, 2011.
Copies of this Decision shall be served by the Hearing Clerk upon

each of the parties.  

__________

In re:  CANDICE RUSSELL.
AWG Docket No. 10-0265.
Decision and Order.
Filed August 26, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Jill S. Clifton, Administrative Law Judge.

1. The telephone hearing was held as scheduled on August 20, 2010. 

Ms. Candice Russell, also known as Candice Elaine Russell, the

Petitioner (“Petitioner Russell”) failed to appear (by telephone; Ms.

Russell failed to provide a telephone number where she could be

reached).  Rural Development, an agency of the United States

Department of Agriculture (USDA), is the Respondent (“USDA Rural

Development”) and was represented by Mary E. Kimball.  
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2. The address for USDA Rural Development for this case is  

Mary E. Kimball, Branch Accountant 
USDA / RD New Program Initiatives Branch 
Bldg 105 E, FC-22, Post D-2 
4300 Goodfellow Blvd 
St Louis MO 63120-1703 

mary.kimball@stl.usda.gov 314.457.5592 phone 
314.457.4426 FAX 

Summary of the Facts Presented 

3. Petitioner Russell owes to USDA Rural Development a balance of

$99,505.31 (as of July 6, 2010) in payment of a promise to reimburse

made in 2004 (RX-1, especially p. 2)  (“the debt”).  See USDA Rural

Development Exhibits, plus Narrative, Witness & Exhibit List (filed

July 26, 2010), which are admitted into evidence.  
4. Potential Treasury fees in the amount of 28% (the collection agency

keeps 25% of what it collects; Treasury keeps another 3%) on

$99,505.31 would increase the current balance by $27,861.49, to

$127,366.80.  See USDA Rural Development Exhibits, esp. RX-5.  
5. Petitioner Russell’s Hearing Request signed February 10, 2010,

stated that she does not owe the full amount of the debt, for the

following reason:  “Home sold by Trust on 02/26/09 for $102,000.00.” 

Proceeds from the sale of the property were indeed $102,000.00, as

Petitioner Russell states.  See RX-2.  When the $102,000.00 was applied

to the $208,846.24 debt (including not only principal and interest, but

also a protective advance to pay taxes and insurance, and all the

liquidation and property sale costs paid by the lender), more than

$100,000.00 still remained due, even after $6,813.75 in

“recoveries/credits/reductions” was applied.  The itemization is detailed

on RX-2.  
6. Petitioner Russell failed to file financial information or anything in

response to my Order dated June 29, 2010; consequently there is no

evidence before me regarding Petitioner Russell’s disposable pay or any

31 C.F.R. § 285.11 factors.  I must presume that Petitioner Russell’s

disposable pay supports garnishment.  

Discussion



1184 ADMINISTRATIVE WAGE GARNISHMENT

7. Garnishment is authorized.  See paragraph 6.  I encourage Petitioner

Russell and Treasury’s collection agency to negotiate promptly the

repayment of the debt.  Petitioner Russell, this will require you to

telephone the collection agency about two to three weeks after you

receive this Decision.  The toll-free number for you to call is 1-888-826-

3127.  Petitioner Russell, you may choose to offer to the collection

agency to compromise the debt for an amount you are able to pay, to

settle the claim for less.  

Findings, Analysis and Conclusions 

8. The Secretary of Agriculture has jurisdiction over the parties,

Petitioner Russell and USDA Rural Development; and over the subject

matter, which is administrative wage garnishment.  
9. Petitioner Russell owes the debt described in paragraphs 3 and 4.  
10.Garnishment is authorized, up to 15% of Petitioner Russell’s

disposable pay.  
11.Repayment of the debt may also occur through offset of Petitioner

Russell’s income tax refunds or other Federal monies payable to the

order of Ms. Russell.  

Order

12.Until the debt is repaid, Petitioner Russell shall give notice to USDA

Rural Development or those collecting on its behalf, of any changes in

her mailing address; delivery address for commercial carriers such as

FedEx or UPS; FAX number(s); phone number(s); or e-mail address(es). 

13.USDA Rural Development, and those collecting on its behalf, are

authorized to proceed with garnishment.  
Copies of this Decision shall be served by the Hearing Clerk upon

each of the parties.  

__________

In re:  ABRAHAM TORRES.
AWG Docket No. 10-0287.
Decision and Order.
Filed August 31, 2010.

AWG.

Mary E. Kimball, for RD.
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Petitioner, Pro se.
Decision issued by Jill S. Clifton, Administrative Law Judge.

1. The hearing was held by telephone on August 27, 2010.  Abraham

Torres, the Petitioner (“Petitioner Torres”), did not participate.  Rural

Development, an agency of the United States Department of Agriculture

(USDA), is the Respondent (“USDA Rural Development”) and was

represented by Mary E. Kimball.  
2. The address for USDA Rural Development for this case is  

Mary E. Kimball, Branch Accountant 
USDA / RD New Program Initiatives Branch 
Bldg 105 E, FC-22, Post D-2 
4300 Goodfellow Blvd 
St Louis MO 63120-1703 

mary.kimball@stl.usda.gov 314.457.5592 phone 
314.457.4426 FAX 

3. Petitioner Torres was not available at the telephone number he

provided in his Hearing Request, and he provided no other number to be

reached for the telephone hearing.  The telephone hearing proceeded

without Petitioner Torres.  I admitted into evidence USDA Rural

Development Exhibits RX-1 through RX-5, together with the Narrative,

Witness & Exhibit List (filed August 2, 2010).  Petitioner Torres failed

to file a Consumer Debtor Financial Statement or any documents. 

Petitioner Torres’ Hearing Request (signed April 7, 2010) stated that he

does not owe the debt but gave no reason.  

Summary of the Facts Presented 

4. Petitioner Torres owes to USDA Rural Development a balance of

$26,973.70 (as of July 12, 2010), in reimbursement for the amount paid

by USDA on the lender’s loss claim for a loan made in 2004 (“the

debt”).  See USDA Rural Development Exhibits and Narrative.  
5. Potential Treasury fees in the amount of 28% (the collection agency

keeps 25% of what it collects; Treasury keeps another 3%) on

$26,973.70 would increase the current balance by $7,552.63, to

$34,526.33.  See USDA Rural Development Exhibits, especially RX 5. 

6. Petitioner Torres failed to file financial information or anything in
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response to my Order dated June 29, 2010; consequently there is no

evidence before me regarding Petitioner Torres’ disposable pay or any

31 C.F.R. § 285.11 factors.  I must presume that Petitioner Torres’

disposable pay supports garnishment.  
7. Petitioner Torres is responsible and capable of negotiating the

disposition of the debt with Treasury’s collection agency.  

Discussion

8. I encourage Petitioner Torres and the collection agency to

negotiate promptly the repayment of the debt.  Petitioner Torres, this

will require you to telephone the collection agency about two to three

weeks after you receive this Decision.  The toll-free number for you to

call is 1-888-826-3127.  Petitioner Torres, you may choose to offer to

compromise the debt for an amount you are able to pay, to settle the

claim for less.  

Findings, Analysis and Conclusions 

9. The Secretary of Agriculture has jurisdiction over the parties,

Petitioner Torres and USDA Rural Development; and over the subject

matter, which is administrative wage garnishment.  
10.Petitioner Torres owes the debt described in paragraphs 4 and 5.  
11.Garnishment is authorized, up to 15% of Petitioner Torres’

disposable pay.  31 C.F.R. § 285.11.  
12.Repayment of the debt may also occur through offset of Petitioner

Torres’ income tax refunds or other Federal monies payable to the

order of Mr. Torres.  

Order

13.Until the debt is repaid, Petitioner Torres shall give notice to USDA

Rural Development or those collecting on its behalf, of any changes in

his mailing address; delivery address for commercial carriers such as

FedEx or UPS; FAX number(s); phone number(s); or e-mail address(es). 

14.USDA Rural Development, and those collecting on its behalf, are

authorized to proceed with garnishment.  
Copies of this Decision shall be served by the Hearing Clerk upon

each of the parties.  

__________
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In re:  LARRY GOODENOUGH.
AWG Docket No. 10-0290.
Decision and Order.
Filed August 31, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Jill S. Clifton, Administrative Law Judge.

1. The hearing was held by telephone on August 31, 2010.  Larry

Goodenough, also known as Larry P. Goodenough, the Petitioner

(“Petitioner Goodenough”), did not participate.  Rural Development, an

agency of the United States Department of Agriculture (USDA), is the

Respondent (“USDA Rural Development”) and was represented by

Mary E. Kimball.  
2. The address for USDA Rural Development for this case is  

Mary E. Kimball, Branch Accountant 
USDA / RD New Program Initiatives Branch 
Bldg 105 E, FC-22, Post D-2 
4300 Goodfellow Blvd 
St Louis MO 63120-1703 

mary.kimball@stl.usda.gov 314.457.5592 phone 
314.457.4426 FAX 

3. Petitioner Goodenough provided no telephone number to be reached

for the telephone hearing, despite being instructed to do so in my Order

dated June 30, 2010.  The telephone hearing proceeded without

Petitioner Goodenough.  I admitted into evidence USDA Rural

Development Exhibits RX-1 through RX-6, together with the Narrative,

Witness & Exhibit List (filed July 28, 2010).  Petitioner Goodenough

failed to file a Consumer Debtor Financial Statement or any documents. 

Petitioner Goodenough’s Hearing Request (signed April 28, 2010) stated

that he does not owe the debt and gave the following reason:  “I never

did anything with them.  I do not even know what the $40,808.56 is for. 

I  do not recall ever having anything to do with the Department of

Agriculture.”  A month ago Petitioner Goodenough should have

received from USDA Rural Development his copy of the Exhibits RX-1

through RX-6, together with the Narrative, Witness & Exhibit List, so
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he will be apprised of the two loans that comprise the debt detailed

below.  Petitioner Goodenough is welcome to contact USDA Rural

Development (contact information shown above) to obtain his copy of

the Narrative and six exhibits, if for any reason he does not have his

copy.  

Summary of the Facts Presented 

4. Petitioner Goodenough owes to USDA Rural Development a balance

of $88,052.39 (as of July 2010) in unsecured loans, for the loan

borrowed from Farmers Home Administration in 1993 (Account

#5406129); and the assumption of the Farmers Home Administration

loan in 1993 (Account #5406132) (both loans together comprise “the

debt”).  See USDA Rural Development Exhibits and Narrative.  
5. Potential Treasury fees in the amount of 28% (the collection agency

keeps 25% of what it collects; Treasury keeps another 3%) on

$88,052.39 would increase the current balance by $24,654.67, to

$112,707.06.  See USDA Rural Development Exhibits, especially RX-6. 

[Page 1 of RX-6 shows the assumption (was Account #5406132), which

has the larger balance; Page 2 of RX-6 shows the loan that was

originated by Petitioner Goodenough and his co-borrower (was Account

#5406129), which has the smaller balance.]  
6. Petitioner Goodenough failed to file financial information or

anything in response to my Order dated June 30, 2010; consequently

there is no evidence before me regarding Petitioner Goodenough’s

disposable pay or any 31 C.F.R. § 285.11 factors.  I must presume that

Petitioner Goodenough’s disposable pay supports garnishment.  
7. Petitioner Goodenough is responsible and capable of negotiating the

disposition of the debt with Treasury’s collection agency.  

Discussion

8. I encourage Petitioner Goodenough and the collection agency to

negotiate promptly the repayment of the debt.  Petitioner Goodenough,

this will require you to telephone the collection agency about two to

three weeks after you receive this Decision.  The toll-free number for

you to call is 1-888-826-3127.  Petitioner Goodenough, you may choose

to offer to compromise the debt for an amount you are able to pay, to

settle the claim for less.  
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Findings, Analysis and Conclusions 

9. The Secretary of Agriculture has jurisdiction over the parties,

Petitioner Goodenough and USDA Rural Development; and over the

subject matter, which is administrative wage garnishment.  
10.Petitioner Goodenough owes the debt described in paragraphs 4 and

5.  
11.Garnishment is authorized, up to 15% of Petitioner Goodenough’s

disposable pay.  31 C.F.R. § 285.11.  
12.Repayment of the debt may also occur through offset of Petitioner

Goodenough’s income tax refunds or other Federal monies payable to

the order of Mr. Goodenough.  

Order

13.Until the debt is repaid, Petitioner Goodenough shall give notice to

USDA Rural Development or those collecting on its behalf, of any

changes in his mailing address; delivery address for commercial carriers

such as FedEx or UPS; FAX number(s); phone number(s); or e-mail

address(es).  14. USDA Rural Development, and those collecting on its

behalf, are authorized to proceed with garnishment.  
Copies of this Decision shall be served by the Hearing Clerk upon

each of the parties.  

__________

In re:  ROBIN LAMPLEY.
AWG Docket No. 10-0291.
Decision and Order.
Filed August 31, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Victor W. Palmer, Administrative Law Judge.

On August 21, 2010, I held a hearing by telephone on a Petition to

Dismiss the administrative wage garnishment proceeding to collect the

debt allegedly owed to Respondent, USDA, Rural Development for

losses it incurred under a loan it gave to Petitioner, Robin Lampley and

Archie Lampley. Petitioner represented herself and Respondent, USDA



1190 ADMINISTRATIVE WAGE GARNISHMENT

Rural Development, was represented by Mary Kimball. Petitioner,

Robin Lampley, and Mary Kimball who testified for Respondent, were

each duly sworn.
Respondent proved the existence of the debt owed by Petitioner for

payment of the losses Respondent sustained on the loans assumed and

given to Petitioner, Robin Lampley and Archie Lampley to purchase a

home located at 402 N. Goldheimer, Benton, IL 62812. The loan was

evidenced by a Promissory Note in the amount of $29,000 dated April

13, 1988 (RX-1). Loan payments were not made and a foreclosure sale

was held on October 18, 1997. USDA, Rural Development received

$20,346.49 from the sale. Prior to the sale, the amount owed on the loan

to Respondent, USDA, Rural Development, was $38,085.46 for

principal, interest, and other expenses. After the sale, Petitioner owed

$17,738.97 plus $228.45 pre-foreclosure fees and refund to Treasury of

$2,097.44 for a total of $20,124.86 owed. Since the sale, $3,940.09 has

been collected by the U. S. Treasury Department in offsets from income

tax refunds that Petitioner otherwise would have received. The amount

that is presently owed on the debt is $16,184.77 plus potential fees to

Treasury of $4,531.74, or $20,716.51 total (RX-4). Petitioner is

separated from Archie Lampley and resides with the youngest of her

three children. Petitioner is employed as a Pharmacy Technician earning

$*.25 per hour. Her monthly net income is $*,***.00. Her monthly

expenses are: rent-$***; gasoline-$***; car insurance-$**; gas and

electric-$***; cell-phone-$**; water-$**, and food-$***. At present

there is no disposable income that may be subject to wage garnishment.
USDA, Rural Development has met its burden under 31 C.F.R.

§285.11(f)(8) that governs administrative wage garnishment hearings,

and has proved the existence and the amount of the debt owed by the

Petitioner. On the other hand, Petitioner showed that she has no present

disposable income. She is seeking legal counsel on whether she should

file for bankruptcy or perhaps settle the debt by obtaining a loan for a

smaller amount than the debt presently claimed. At any rate, she has no

disposable income at present and it appears unlikely she will have any

disposable income during the next six (6) months. Accordingly, federal

administrative garnishment proceedings may not be reinstituted at any

time during the next six (6) months. 
It is hereby so ordered.
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__________

In re:  THERESA C. DARDEN.
AWG Docket No. 10-0256.
Decision and Order.
Filed September 1, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Jill S. Clifton, Administrative Law Judge.

1. The hearing by telephone was scheduled for August 18 and August

23 and eventually held August 31, 2010.  Ms. Theresa C. Darden, also

known as Theresa Darden, the Petitioner (“Petitioner Darden”),

participated, representing herself.  Rural Development, an agency of the

United States Department of Agriculture (USDA), is the Respondent

(“USDA Rural Development”) and was represented by Mary E. Kimball

and John Weaver.  2. The address for USDA Rural Development for

this case is  

Mary E. Kimball, Branch Accountant 
USDA / RD New Program Initiatives Branch 
Bldg 105 E, FC-22, Post D-2 
4300 Goodfellow Blvd 
St Louis MO 63120-1703 

mary.kimball@stl.usda.gov 314.457.5592 phone 
314.457.4426 FAX 

Summary of the Facts Presented 

3. Petitioner Darden owes to USDA Rural Development a balance of

$20,034.76 (as of June 27, 2010) in repayment of an unsecured loan

made in 1990 (“the debt”).  See USDA Rural Development Exhibits,

plus Narrative, Witness & Exhibit List (filed July 2, 2010), which are

admitted into evidence.  
4. Potential Treasury fees in the amount of 28% (the collection agency

keeps 25% of what it collects; Treasury keeps another 3%) on

$20,034.76 would increase the current balance by $5,609.73, to

$25,644.49.  See USDA Rural Development Exhibits, esp. RX-4.  
5. Petitioner Darden’s testimony and exhibits (filed July 22, 2010),
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which are admitted into evidence, prove that she is paid $*** per hour,

working as a care provider for a disabled young adult about 40 hours per

week in her home.  Petitioner Darden testified that she will undergo

abdominal hernia surgery on September 13, 2010, and that she has no

health insurance or any other benefits.  Thus, she will miss work and

earnings, in addition to incurring the medical expenses.  Petitioner

Darden testified that she has substantial past due medical and hospital

bills, including those for several surgeries, including abdominal hernia

surgery last year, intestinal surgery in Sentara Norfolk General Hospital

the year before that, and emergency uterine surgery the year before that,

without which she might have bled to death.  In addition to owing

Sentara Norfolk, Petitioner Darden testified that she owes Lakeview

Medical Center and Southampton Memorial Hospital (in Franklin,

Virginia) and is being threatened with garnishment on account of at least

one of those debts.  Petitioner Darden testified that her dependent

daughter, who is in college, is likely to undergo surgery, and Petitioner

Darden will be responsible to pay.  
6. Petitioner Darden’s disposable pay does not support garnishment,

which would create hardship.  31 C.F.R. § 285.11.  
7. Petitioner Darden is responsible and willing and able to negotiate the

disposition of the debt with Treasury’s collection agency.  

Discussion

8. Through August 31, 2011, NO garnishment is authorized.  See

paragraphs 5 and 6.  I encourage Petitioner Darden and the collection

agency to negotiate promptly the repayment of the debt.  Petitioner

Darden, this will require you to telephone the collection agency about

two to three weeks after you receive this Decision.  The toll-free number

for you to call is 1-888-826-3127.  Petitioner Darden, you may choose

to offer to the collection agency to compromise the debt for an amount

you are able to pay, to settle the claim for less.  
9. Petitioner Darden has made substantial progress repaying, primarily

through her income tax refunds.  RX-3.  

Findings, Analysis and Conclusions 

10.The Secretary of Agriculture has jurisdiction over the parties,

Petitioner Darden and USDA Rural Development; and over the subject

matter, which is administrative wage garnishment.  
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11.Petitioner Darden owes the debt described in paragraphs 3 and 4.  
12.Through August 31, 2011, NO garnishment is authorized.  31

C.F.R. § 285.11.  
13.This Decision does not prevent repayment of the debt through offset

of Petitioner Darden’s income tax refunds or other Federal monies

payable to the order of Ms. Darden.  

Order

14.Until the debt is repaid, Petitioner Darden shall give notice to USDA

Rural Development or those collecting on its behalf, of any changes in

her mailing address; delivery address for commercial carriers such as

FedEx or UPS; FAX number(s); phone number(s); or e-mail address(es). 

15.USDA Rural Development, and those collecting on its behalf, are

NOT authorized to proceed with garnishment through August 31,

2011.
Copies of this Decision shall be served by the Hearing Clerk upon

each of the parties.  

__________

In re:  JULIA CHAVEZ.
AWG Docket No. 10-0274.
Decision and Order.
Filed September 1, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by James P. Hurt, Hearing Official.

This matter is before me upon the request of Petitioner, Julia Chavez,

for a hearing to address the existence or amount of a debt alleged to be

due, and if established, the terms of any repayment prior to imposition

of an administrative wage garnishment.  On June 30, 2010, a Prehearing

Order was entered to facilitate a meaningful conference with the parties

as to how the case would be resolved, to direct the exchange of

information and documentation concerning the existence of the debt, and

setting the matter for a telephonic hearing on August 26, 2010.
The Respondent complied with that Order and a Narrative was filed,



1194 ADMINISTRATIVE WAGE GARNISHMENT

together with supporting documentation on August 3, 2010. Ms. Chavez

filed her documentation with Rural Development and it was forwarded

to the Hearing Clerk on August 13, 2010. Ms. Chavez also forwarded a

copy of her most recent pay stub.
Ms. Chavez was fully cooperative and was assisted in the oral

hearing with English/Spanish translation by her Amida Valles (her

sister).  Based upon the responsive answers to my questions, I am

convinced that Ms. Valles faithfully conveyed the progress and

significance of the proceeding to her sister.  RD was represented by

Mary Kimball.  The parties were sworn in. 
Ms. Chavez has been regularly employed by the El Paso public

school system as a custodian. She borrows a car from her family, but has

none of her own. She sporadically receives child support via a court

order from her former husband who is a construction worker. From a

review of her sworn financial statement and a recent payroll stub, she

lives modestly. 
Ms. Chavez raised issues of financial hardship. Based upon the

financial statements, I prepared a Financial Hardship Calculation.1

On the basis of the entire record before me, the following Findings

of Fact, Conclusions of Law and Order will be entered.

Findings of Fact

1. On May 26, 1998, Julia Chavez (and her then husband, Jose Luis

Gonzalez ) received a home mortgage loan in the amount of $ 56,700.00

from Farmers Home Administration (FmHA), United States Department

of Agriculture (USDA), now  Rural Development (RD) for property

located at 14** Hereford, Horizon City, TX 799** . 2

RX-1.
2. The borrowers defaulted on the loan.
3. The property was sold at a foreclosure sale on with proceeds realized

from that sale in the amount of $57,168.00, leaving a balance due of

$12,313.72. RX-3.
4. Treasury offsets totaling $5,830.99 exclusive of Treasury fees have

been received. RX-3.
5. The remaining unpaid debt is in the amount of $6,482.73 exclusive

of potential Treasury fees. RX-4.

Financial Hardship Calculation is not posted on the OALJ website.1

Complete address maintained in USDA records.2
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6. RD is not entitled to garnish the wages of Ms. Chavez at this time.

RD may reevaluate Ms. Chavez’s financial position in 1 year.

Conclusions of Law

1. Julia Chavez is jointly and severally indebted to USDA Rural

Development in the amount of $6,482.73 for the mortgage loan

extended to her.
2. In addition, Ms. Chavez is jointly and severally indebted for

potential fees to the US Treasury in the amount of $1,815.16.
3. All procedural requirements for administrative wage offset set

forth in 31 C.F.R. §285.11 have been met.
4. The Respondent is NOT entitled to administratively garnish the

wages of Ms. Chavez.

Order

For the foregoing reasons, the wages of Ms. Chavez shall NOT be

subjected to administrative wage garnishment at this time.
RD may re-evaluate Petitioner’s financial position in one year.
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

____________

In re:  PAULA WILLIAMS.
AWG Docket No. 10-0299.
Decision and Order.
Filed September 1, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Victor W. Palmer, Administrative Law Judge.

1. On September 1, 2010, I held a hearing on a Petition to Dismiss the

administrative wage garnishment proceeding to collect the debt

allegedly owed to Respondent, USDA, Rural Development for losses it

incurred under loans given by Respondent to Petitioner, Paula Williams

and to her husband Emerson Williams. Petitioner represented herself.

Respondent, USDA Rural Development, was represented by Mary

Kimball. Petitioner, Paula Williams, and Mary Kimball who testified for
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Respondent, were each duly sworn.
2. Respondent proved the existence of the debt owed by Petitioner for

payment of the loss Respondent sustained on loans given to Petitioner

and her husband to finance the purchase of a home located at HC 68 Box

24 B, West Liberty, KY 41472. The loans were evidenced by

Promissory Notes in the amounts of $48,250 and $4,450, dated

November 27, 1991 and January 21, 1993, respectively (RX-1).The

payments on the loan were not met and a short sale was held on

February 23, 2000. The home was sold to a third party for $45,000 and

USDA, Rural Development received $42,187. Prior to the sale, the

amount owed to Respondent, USDA, Rural Development, was

$56,297.44 for principal, interest, and other expenses. After the sale,

Petitioner owed $14,110.44. Since the sale, $408.83 has been collected

by the U. S. Treasury Department through administrative wage

garnishment of Emerson Williams’ salaried income. The amount that is

presently owed on the debt is $13,701.61 plus potential fees to Treasury

of $3,836.45, or $17,538.06 total.
3. Petitioner and Emerson Williams are still married; and she is

employed as a Biller for a medical supplier. Petitioner earns $**** net

per month. Her husband earns somewhat less and they split the monthly

living expenses. Petitioner has filed and testified to the accuracy of a

Consumer Debtor Financial Statement that shows her share of the

monthly family expenses to be approximately $****. Therefore, there

is no disposable income that may presently be subject to wage

garnishment. I have concluded that the collection of any part of the debt

during the next six (6) months would cause Petitioner undue, financial

hardship within the meaning and intent of the provisions of 31 C.F.R. §

285.11.
USDA, Rural Development has met its burden under 31 C.F.R.

§285.11(f)(8) that governs administrative wage garnishment hearings,

and has proved the existence and the amount of the debt owed by the

Petitioner. On the other hand, Petitioner showed that she would suffer

undue financial hardship if any amount of money is garnished from her

disposable income at any time during the next six (6) months. During

that time, Mrs. Williams and her husband shall contact Treasury to

discuss a settlement plan to pay the debt.  
Under these circumstances, the proceedings to garnish Petitioner’s

wages are suspended and may not be resumed for six (6) months from
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the date of this Order.

__________

In re:  KEITH QUAKENBUSH, n/k/a KEITH WILLIAM GRIER.
AWG Docket No. 10-0201.
Decision and Order.
Filed September 16, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Jill S. Clifton, Administrative Law Judge.

1. The hearing, by telephone, began July 13, 2010; resumed August 6,

2010; resumed again August 27, 2010; and concluded September 10,

2010.  Mr. Keith William Grier, formerly known as Keith Quakenbush,

the Petitioner (“Petitioner Grier”), represented himself (appeared pro

se).  Rural Development, an agency of the United States Department of

Agriculture (USDA), is the Respondent (“USDA Rural Development”)

and was represented by Mr. Gene Elkin.  
2. Petitioner Grier and USDA Rural Development were both

extraordinarily helpful in assisting me in my attempt to determine the

facts.  I thank both Petitioner Grier and USDA Rural Development for

their patience with my attempts to learn more about Chase Manhattan

Mortgage Corporation’s accounting for the proceeds from the apparent

$84,500.00 sale on May 17, 2000 of the Williamson County, Texas

residence that was Petitioner Grier’s prior to foreclosure.  I thank both

for their cooperation with one another and with me, including their work

trying to obtain additional documentation (Petitioner Grier with Chase

Manhattan Mortgage Corporation; USDA Rural Development with its

Texas offices).  
3. The address for USDA Rural Development for this case is  

Mary E. Kimball, Branch Accountant 
USDA / RD New Program Initiatives Branch 
Bldg 105 E, FC-22, Post D-2 
4300 Goodfellow Blvd 
St Louis MO 63120-1703 

mary.kimball@stl.usda.gov 314.457.5592 phone 
314.457.4426 FAX 
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4. I admitted into evidence USDA Rural Development Exhibits RX-1

through RX-5, together with the Narrative, Witness & Exhibit List (filed

July 2, 2010), and the testimony of Mr. Elkin.  I admitted into evidence

Petitioner Grier Exhibits PX-1 through PX-14 (filed timely by email and

eventually placed in the record file on July 13, 2010 and on August 6,

2010), and the testimony of Petitioner Grier.  

Summary of the Facts Presented 

5. In 1999 Petitioner Grier defaulted on loans he had borrowed in 1997

to purchase a residence in Williamson County, Texas.  The first

mortgage was Chase Manhattan Mortgage Corporation’s (“Chase’s”). 

The second mortgage was USDA Rural Development’s.  Chase

foreclosed and apparently then sold the residence for $84,500.00 on May

17, 2000.  PX-4. 
6. Chase notified Petitioner Grier that his Chase loan was “paid in full

effective June 13, 2000.”  PX-5.  Chase paid to USDA Rural

Development, probably in July 2000,  $20,048.66.  RX-3.  Without an

accounting from Chase, I do not understand Chase’s application of the

sale proceeds.  Despite the best efforts of both parties, we were unable

to obtain an accounting from Chase. (Chase’s foreclosure and

subsequent sale were longer than 10 years ago.)  
7. When the $20,048.66 paid by Chase was applied to Petitioner Grier’s

USDA Rural Development loan (RX-1), Petitioner Grier still owed

USDA Rural Development a balance of $37,134.44 (as of July 6, 2000). 

See USDA Rural Development Exhibits and Narrative, especially RX-3. 

8. Petitioner Grier paid additional amounts, chiefly through Treasury

offset payments (income tax refunds that went to USDA Rural

Development instead of to Petitioner Grier), resulting in a balance owed

to USDA Rural Development of $28,917.50 (as of July 13, 2010) in

repayment of the “leveraged loan,” that is, the loan that was secured by

a second mortgage and is now unsecured (“the debt”) (see USDA Rural

Development Exhibits, esp. RX-3 and RX-4).  
9. Potential Treasury fees in the amount of 28% (the collection agency

keeps 25% of what it collects; Treasury keeps another 3%) on

$28,917.50 would increase the current balance by $8,096.90, to

$37,014.40.  RX-4.  
10.There are peculiarities which lead to me to conclude that no further

collection of the debt should be or will be authorized.  See Discussion. 
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Discussion

11.The most significant peculiarity is that Chase paid USDA Rural

Development only $20,048.66.  Chase was required to pay USDA Rural

Development all remaining proceeds, once Chase had been made whole. 

With an apparent sale price of $84,500.00 on May 17, 2000 (PX-4), I’d

have expected more to be paid to USDA Rural Development.  Chase

reported to the Internal Revenue Service on Form 1099-C, “debt

canceled of $43,303.12,” on 01/05/99, including “interest of $2,317.03” 

PX-8.  [Chase reported to the IRS that the “Fair market value of

property” was $87,000.00.  PX-8.]  See also PX-9.  Chase of course had

foreclosure expenses and also sale expenses, but did those expenses

exceed $21,000.00?  With no accounting for Chase’s application of the

sale proceeds, this peculiarity makes me uneasy about any further debt

collection from Petitioner Grier.  
12.Another peculiarity that gives me pause is the October 2004

communication to Petitioner Grier about the debt, PX-10 (Suzanne

Renda’s letter), and PX-11 (USDA Rural Development’s “Response to

Request for Additional Information”).  PX-11 was prepared by USDA

Rural Development and contains numerous anomalies, which at the very

least were misleading to Petitioner Grier.  PX-11 is, in my view, a

“format,” inappropriately completed, which, for example, refers to funds

from the sale, indicating that the principal balance before the sale was

$36,775.37 (that amount is closer to the principal balance after the sale);

and refers to funds received on July 13, 2001 as if they were funds

received from the sale.  [The funds from Chase were likely received at

least a year earlier.]  I think PX-11 is a flawed explanation that has

nothing to do with sale proceeds, and accounts instead for Treasury

offset payments received 2001 through 2004, received beginning a year

following application of the sale proceeds.  I rely on RX-3 as being

accurate and reliable; all the USDA Rural Development evidence

appears to me to be accurate and reliable.  There is no wrongdoing by

USDA Rural Development.  PX-11 is not part of USDA Rural

Development’s evidence, and is confusing.  PX-11 was prepared by

USDA Rural Development in 2004 and was communicated to Petitioner

Grier in 2004 and is a further peculiarity that confirms to me that no
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further debt collection from Petitioner Grier should be authorized.  

Findings, Analysis and Conclusions 

13.The Secretary of Agriculture has jurisdiction over the parties,

Petitioner Grier and USDA Rural Development; and over the subject

matter, which is administrative wage garnishment.  
14.Petitioner Grier did owe the debt described in paragraphs 8 and 9. 

Nevertheless, given the peculiarities of this case (see Discussion), no

further debt collection from Petitioner Grier should be authorized.  
15.No refund to Petitioner Grier of monies already collected is

appropriate, and no refund to Petitioner Grier is authorized.  
16.No garnishment is authorized; no further repayment of the debt

through offset of Petitioner Grier’s income tax refunds or other Federal

monies payable to the order of Mr. Grier is authorized; no form of

further debt collection from Petitioner Grier is authorized.  

Order

17.No further collection of the debt should be or will be authorized.  
18.USDA Rural Development is requested to cancel the remaining debt,

consistent with this Decision.  
Copies of this Decision shall be served by the Hearing Clerk upon

each of the parties.  

__________

In re:  RUSSELL MORRISON.
AWG Docket No. 10-0292.
Decision and Order.
Filed September 21, 2010.

AWG.

Mary E. Kimball, forRD.
Petitioner, Pro se.
Decision issued by James P. Hurt, Hearing Officer.

This matter is before me upon the request of Russell Morrison for a

hearing to address the existence or amount of a debt alleged to be due,

and if established, the terms of any repayment prior to imposition of an

administrative wage garnishment.  On June 29, 2010, a Prehearing Order

was entered to facilitate a meaningful conference with the parties as to

how the case would be resolved, to direct the exchange of information
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and documentation concerning the existence of the debt, and setting the

matter for a telephonic hearing on August 30, 2010.
The Respondent complied with that Order and a Narrative was filed,

together with supporting documentation on July 3, 2010 and filed

additional documentation on August 12, and September 21, 2010.  Mr.

Morrison filed his documentation on August 3, 2010 with Rural

Development and it was forwarded to the Hearing Clerk. 
On August 30, 2010 at the scheduled time, RD was available for the

conference call however, neither of the phone numbers given by

Petitioner were operative.  
Not having any testimony from Petitioner, I will proceed under the

“paper hearing” rules pursuant to 31 CFR §285.11(f)(3)(iii).  
On the basis of the entire record before me, the following Findings

of Fact, Conclusions of Law and Order will be entered.

Findings of Fact

1. On January 13, 1989, the Petitioner (and his then wife, Beverly

Morrison) received a home mortgage loan in the amount of $43,240.00

from Farmers Home Administration (FmHA), United States Department

of Agriculture (USDA), now  Rural Development (RD) for property

located at ##3 Cinder Aly Fulton, KY 42###.   RX-1.1

2. The borrowers defaulted on the loan and the property was sold at

a foreclosure sale on January 9, 2001 with proceeds realized from that

sale in the amount of $26,525.19, leaving a balance due of $26,208.14.

RX-3.
3. Treasury offsets totaling $3,636.29 exclusive of Treasury fees

have been received along with a “Escrow Surplus” refund of $140.80.

RX-3.
4. The remaining unpaid debt is in the amount of $22,431.05

exclusive of potential Treasury fees. RX-4.
5. The remaining potential treasury fees are $6,280.69. RX-4
6. Mr. Morrison has been employed for over one year.
7. Mr. Morrison submitted his financial statements under oath which

included his gross weekly salary and monthly expenses, but did not state

deductions for taxes (or net weekly salary).
8. Based upon the available financial information, I performed a

Financial Hardship calculation.

Complete address maintained in USDA files.1
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Conclusions of Law

1.  Russell Morrison is jointly and severally indebted to USDA

Rural Development in the amount of $22,431.05 for the mortgage loan

extended to him.
2. Russell Morrison is jointly and severally indebted to the US

Treasury for potential fees in the amount of $6,280.69.
3.  All procedural requirements for administrative wage offset set

forth in 31 C.F.R. §285.11 have been met.
4. The Respondent is not entitled to administratively garnish the

wages of the Petitioner.

Order

For the foregoing reasons, the wages of Russell Morrison shall not

be subjected to administrative wage garnishment for a period of six

months.
After six months, RD may re-assess Mr. Morrison’s financial

position.
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re:  JAMES PEELER.
AWG Docket No. 10-0437.
Decision and Order.
Filed September 27, 2010.

AWG.

Mary Kimball and Dale Theurer, for RD.
James Peeler, Pro se.
Decision issued by Peter M. Davenport, Chief Administrative Law Judge.

This matter is again before the Administrative Law Judge upon the

request of the Petitioner, James Peeler, for a hearing to address the

existence or amount of a debt alleged to be due, and if established, the

terms of any repayment prior to imposition of an administrative wage

garnishment.  This matter was previously before me upon an identical

request by the same Petitioner in an action which was docketed as AWG

Docket No. 10-0074. On January 20, 2010 in that action, a Prehearing

Order was entered to facilitate a meaningful conference with the parties
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as to how the case would be resolved and to direct the exchange of

information and documentation concerning the existence of the debt.
The Respondent complied with that Order and a Narrative was filed,

together with supporting documentation on February 1, 2010. The

Petitioner filed schedules of his income and expenses and his assets and

liabilities but failed to provide a working telephone number at which he

might be reached. At the time he requested a hearing, the Petitioner

indicated that he had spoken with someone at Treasury and that he had

been informed that the debt had been forgiven. Nothing further having

been received from the Petitioner, his request for hearing was considered

waived and the issues before me were decided upon the record. After

commencing the proceedings and filing a response, the Petitioner

apparently moved without leaving a forwarding address. Efforts to serve

him with a copy of the decision entered in that case were unsuccessful.
As that prior decision resolved the issues as to liability and terms of

repayment, the Findings of Fact, Conclusions of Law and Order entered

in that case will be adopted and set forth below.

Findings of Fact

1. On October 12, 2007, James Peeler applied for and received a

home mortgage loan guarantee from the United States

Department of Agriculture (USDA) Rural Development (RD)

(Exhibit RX-1) and on November 6, 2007 obtained a home

mortgage loan for property located at 1935 Bluebird Drive,

Pleasant View, Tennessee from  (J.P. Morgan Chase Bank, N.A.

(Chase)) for $135,660.00. RX-2.  
2. In 2008, the Petitioner defaulted on the mortgage loan and

foreclosure proceedings were initiated. RX-2.
3. Chase submitted a loss claim and USDA paid Chase the sum of 

 $39,958.89 for accrued interest, protective advances, liquidation

costs and property sale costs. RX-2, 3.
4. The remaining unpaid debt is in the amount of $51,147.38. RX-6.

Conclusions of Law

1. James Peeler is indebted to USDA Rural Development in the

amount of $51,147.38 for the mortgage loan guarantee extended

to him. RX-6.
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2. All procedural requirements for administrative wage offset set

forth in 31 C.F.R. §285.11 have been met.
3. The Respondent is entitled to administratively garnish the wages

of the Petitioner.

Order

For the foregoing reasons, the wages of the James Peeler shall be

subjected to administrative wage garnishment at the rate of 15% of

disposable pay, or such lesser amount as might be specified in 31 C.F.R.

§ 285.11(i).
Copies of this Decision and Order as well as that entered in AWG

Docket No. 10-0074 shall be served upon the parties by the Hearing

Clerk’s Office, with the Petitioner to be served at the address set forth

on his most recent request for hearing.

__________

In re:  RITA BUCHANAN.
AWG Docket No. 10-0300.
Decision and Order.
Filed October 5, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Jill S. Clifton, Administrative Law Judge.

1. The hearing by telephone was held October 5, 2010.  Rita Buchanan,

the Petitioner (“Petitioner Buchanan”), participated, representing herself. 

Rural Development, an agency of the United States Department of

Agriculture (USDA), is the Respondent (“USDA Rural Development”)

and was represented by Mary E. Kimball and Marsha Moore.  
2. The address for USDA Rural Development for this case is

Mary E. Kimball, Branch Accountant
USDA / RD New Program Initiatives Branch
Bldg 105 E, FC-22, Post D-2  4300 Goodfellow Blvd
St Louis MO 63120-1703 

mary.kimball@stl.usda.gov 314.457.5592 phone 
314.457.4426 FAX 
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Summary of the Facts Presented 

3. Petitioner Buchanan owes to USDA Rural Development a balance of

$9,682.19, in repayment of a $38,000.00 United States Department of

Agriculture Farmers Home Administration loan made in 1985 for a

home in Florida, the balance of which is now unsecured (“the debt”). 

See USDA Rural Development Exhibits, plus Narrative, Witness &

Exhibit List (filed August 12, 2010), which are admitted into evidence. 

4. Potential Treasury fees in the amount of 28% (the collection agency

keeps 25% of what it collects; Treasury keeps another 3%) on $9,682.19

would increase the current balance by $2,711.01, to $12,393.20.  See

USDA Rural Development Exhibits, esp. RX-4.  
5. Petitioner Buchanan’s payments on her loan stopped in 1998.  A

$58,207.60 foreclosure judgment was entered in 2002.  By that time,

$21,144.94 in interest had accrued.  The $58,207.60 included the

following:  
$ 32,954.20 principal
   21,144.94 accrued interest
     4,108.46 subsidy recapture, fees 

$58,207.60 

6. The foreclosure sale in December 2002 yielded $47,000.00, plus

$59.68 escrow surplus funds.  These funds reduced the $58,207.60 to

$11,147.92.  There was additional interest ($508.72) and fees ($570.00),

which increased the debt to $12,226.64.  Treasury Offsets in 2005 and

2010 have reduced Petitioner Buchanan’s balance owed to $9,682.19. 

See RX-3.  
7. Petitioner Buchanan is paid $*** per hour, gross, working on

average 60 to 65 hours every two weeks.  She provides support for her

daughter, in addition to providing for herself.  See Petitioner Buchanan’s

exhibits (filed September 16 and 17, 2010), which are admitted into

evidence, plus her testimony, plus her Hearing Request statements made

in April 2010.  This evidence proves that Petitioner Buchanan’s

disposable pay does not support garnishment, which would create

hardship.  31 C.F.R. § 285.11. 
8. Petitioner Buchanan is responsible and willing and able to negotiate

the disposition of the debt with Treasury’s collection agency.  
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Discussion

9. Through at least October 31, 2011, NO garnishment is authorized. 

See paragraphs 7 and 8.  I encourage Petitioner Buchanan and the

collection agency to negotiate promptly the repayment of the debt. 

Petitioner Buchanan, this will require you to telephone the collection

agency about two to three weeks after you receive this Decision.  The

toll-free number for you to call is 1-888-826-3127.  Petitioner

Buchanan, you may choose to offer to the collection agency to

compromise the debt for an amount you are able to pay, to settle the

claim for less.  
10.Petitioner Buchanan has made substantial progress repaying,

primarily through her income tax refunds.  RX-3.  

Findings, Analysis and Conclusions 

11.The Secretary of Agriculture has jurisdiction over the parties,

Petitioner Buchanan and USDA Rural Development; and over the

subject matter, which is administrative wage garnishment.  
12.Petitioner Buchanan owes the debt described in paragraphs 3 and 4. 
13.Through at least October 31, 2011, NO garnishment is

authorized.  31 C.F.R. § 285.11.  
14.This Decision does not prevent repayment of the debt through offset

of Petitioner Buchanan’s income tax refunds or other Federal monies

payable to the order of Ms. Buchanan.  

Order

15.Until the debt is repaid, Petitioner Buchanan shall give notice to

USDA Rural Development or those collecting on its behalf, of any

changes in her mailing address; delivery address for commercial carriers

such as FedEx or UPS; FAX number(s); phone number(s); or e-mail

address(es). 
16.USDA Rural Development, and those collecting on its behalf, are

NOT authorized to proceed with garnishment through at least October

31, 2011.    
Copies of this Decision shall be served by the Hearing Clerk upon

each of the parties.  

__________
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In re:  ANTHONY NORRIS.
AWG Docket No. 10-0389.
Final Decision and Order.
Filed October 5, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Stephen M. Reilly, Hearing Official.

This matter is before me upon the request of the Petitioner, Anthony

Norris, for a hearing in response to efforts of Respondent, USDA’s

Rural Development Agency, Rural Housing Service, to institute a

federal administrative wage garnishment against him.  On August 26,

2010, I  issued a Pre-hearing Order requiring the parties to exchange

information concerning the amount of the debt.  
I conducted a telephone hearing on September 30, 2010.  Rural

Housing was represented by Mary Kimball who testified on behalf of

the agency.  Mr. Norris represented himself.  Mr. Norris’ wife Kathleen

attended the hearing and was a witness.  All witnesses were sworn.  
Rural Housing filed a copy of its Narrative along with exhibits RX-1

through RX-5 on September 3, 2010.  Mr. Norris filed his Narrative on

September 22, 2010.  In addition to his Narrative, Mr. Norris filed his

Consumer Debtor Financial Statement and exhibits relating to the

purchase and sale of the property.  Mr. Norris acknowledged that he

received a copy of Rural Housing’s Narrative and Exhibits.  Ms.

Kimball acknowledged receipt of Mr. Norris Narrative and exhibits. 
On May 11, 2007, Mr. Norris borrowed $107,000 from Huntington

National Bank to purchase his residence in Dowling, Michigan.  In order

to obtain the loan, Mr. Norris requested that the United States

Department of Agriculture, Rural Development Agency, Rural Housing

Service provide a loan guarantee to Huntington Bank on his behalf.  In

the Request for Single Family Housing Loan Guarantee, Form 1980-21

(RX-1), Mr. Norris agreed “that if the Agency pays a loss claim on the

requested loan to the lender, I will reimburse the Agency for that

amount.”  (RX-1 at p. 2.) 
Mr. Norris defaulted on the loan on December 1, 2007.  At that time

the principal balance of the loan was $106,452.83.  Interest and fees,

including payment of taxes and insurance, brought the total amount due
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to $123,697.40.  On July 14, 2009, Huntington Bank sold the property

for $48,000.00.   Fees for the foreclosure and sale amounted to1

$27,021.24.  Additional credits applied to the debt amounted to

$13,431.46, leaving a total amount due of $89,287.18.  (RX-2, RX-3)

On November 9, 2009, Rural Housing paid Huntington Bank $89,287.18

on the loan guarantee.  The Loan Guarantee, signed by Mr. Norris,

requires hin to repay that amount to USDA.  In addition, there are

potential fees of $25,000.41 due the US Treasury for the cost of

collection.  
Based on the testimony during the hearing and the record before me,

I conclude that Mr. Norris owes $89,287.18 on the loan guarantee as

well as the potential fees of $25,000.41 due the US Treasury for the cost

of collection, for the total amount due of $114,287.59.
In determining the percentage of garnishment, if any, to be

authorized for collection, I examine the petitioner’s Consumer Debtor

Financial Statement.  This gives me the opportunity to determine if a

financial hardship exists that would preclude garnishment at this time;

or, if the petitioner’s financial condition indicates that I should limit the

garnishment to a percentage below the maximum 15% authorized by the

statute.   Based on Mr. Norris’ Consumer Debtor Financial Statement,

I conclude that no financial hardship exists that would preclude

garnishment.  Furthermore, it is my determination  that Mr. Norris’

disposable pay supports garnishment.  However, I find that based on the

amount of Mr. Norris’ disposable and his family’s living expenses that

garnishment is appropriate, up to 8% of Mr. Norris’s disposable pay.
I encourage Mr. Norris and the collection agency to work together to

establish a repayment schedule rather than immediately proceeding with

garnishment, even though this Decision authorizes garnishment, up to

8% of Mr. Norris’ disposable pay.  

Findings of the Fact

1. On May 11, 2007, Anthony Norris borrowed $107,000 from

Huntington National Bank to purchase his residence in Dowling,

The significant price decline in approximately two years raises concerns about the1

fairness of the foreclosure.  However, taking into account the difficult economic times,
particularly in the State of Michigan, as well as Ms. Kimball’s assurances that she had
seen the appraisals on the house somewhat quell my angst concerning the decrease. 
Mrs. Norris acknowledges a general decrease in real estate values in the area.
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Michigan.  
2. The United States Department of Agriculture, Rural Development

Agency, Rural Housing Service provided Huntington Bank a loan

guarantee so that Mr. Norris could obtain the mortgage.  Mr. Norris

agreed “that if the Agency pays a loss claim on the requested loan to the

lender, I will reimburse the Agency for that amount.”  (RX-1 at p. 2.) 
3. Mr. Norris defaulted on the loan on December 1, 2007.  At that

time the principal balance of the loan was $106,452.83.  Interest and

fees, including payment of taxes and insurance, brought the total amount

due to $123,697.40. 
4. After selling the property and calculating fees costs and various

credits, Huntington Bank made a claim for a guarantee payment in the

amount of $89,287.18.   On November 9, 2009, Rural Housing paid the

loan guarantee claim

Conclusions

1. The Secretary of Agriculture has jurisdiction over the parties,

Mr.Norris and USDA Rural Development Agency, Rural Housing

Service; and over the subject matter, which is administrative wage

garnishment.     
2. Petitioner Anthony Norris is indebted to USDA’s Rural

Development Agency, Rural Housing Service program in the amount of

$89,287.18.
3. Mr. Norris is indebted for potential fees to the US Treasury in the

amount of $25,000.41 for the cost of collection, for the total amount due

of $114,287.59.
4. All procedural requirements for administrative wage garnishment

set forth in 31 C.F.R. § 285.11 have been met.
5. Mr. Norris provided a Consumer Debtor Financial Statement. 

Based on the information in that statement, I conclude that Mr. Norris’

disposable pay supports garnishment, up to 8% of Mr. Norris’

disposable pay (within the meaning of 31 C.F.R. § 285.11).

Order

Until the debt is fully paid, Mr. Norris shall give notice to USDA

Rural Development  Agency, Rural Housing Service or those collecting

on its behalf, of any changes in his mailing address; delivery address for

commercial carriers such as FedEx or UPS; FAX number(s); phone
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number(s); or e-mail address(es).  
USDA Rural Development Agency, Rural Housing Service, and

those collecting on its behalf, are authorized to proceed with

garnishment, up to 8% of Mr. Norris disposable pay.  
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re:  BEVERLY A. THOMAS.
AWG Docket No. 10-0298.
Decision and Order.
Filed October 6, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Jill S. Clifton, Administrative Law Judge.

1. The hearing was scheduled for October 5, 2010.  Beverly A. Thomas,

the Petitioner (“Petitioner Thomas”) failed to appear.  [She did not

provide any telephone number where she could be reached.]  Rural

Development, an agency of the United States Department of Agriculture

(USDA), is the Respondent (“USDA Rural Development”) and was

represented by Mary E. Kimball.  
2. The address for USDA Rural Development for this case is  

Mary E. Kimball, Branch Accountant 
USDA / RD New Program Initiatives Branch 
Bldg 105 E, FC-22, Post D-2 
4300 Goodfellow Blvd 
St Louis MO 63120-1703 

mary.kimball@stl.usda.gov 314.457.5592 phone 
314.457.4426 FAX 

3. I encourage Petitioner Thomas and the collection agency to work

together to establish a repayment schedule rather than immediately

proceeding with garnishment, even though this Decision authorizes

garnishment, up to 15% of Petitioner Thomas’s disposable pay. 

Petitioner Thomas, obviously, will have to make herself available to the

collection agency if she wants to negotiate.  See paragraph 9.  
4. This is Petitioner Thomas’s case (she filed the Petition), and in
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addition to failing to be available for the hearing, Petitioner Thomas

failed to file with the Hearing Clerk any information.  Petitioner

Thomas’s deadline for that 
was September 23, 2010.  

Summary of the Facts Presented 

5. Petitioner Thomas owes to USDA Rural Development a balance of

$15,220.23 (as of July 14, 2010) in repayment of a $25,200.00 United

States Department of Agriculture Farmers Home Administration loan

made in 1980 for a home in Texas, the balance of which is now

unsecured (“the debt”).  See USDA Rural Development Exhibits, plus

Narrative, Witness & Exhibit List (filed August 26, 2010), which are

admitted into evidence. 
6. Potential Treasury fees in the amount of 28% (the collection agency

keeps 25% of what it collects; Treasury keeps another 3%) on

$15,220.23 would increase the current balance by $4,261.66, to

$19,481.89.  See USDA Rural Development Exhibits, esp. RX-4.   
7. Petitioner Thomas failed to file financial information or anything in

response to my Order dated August 13, 2010; consequently there is no

evidence before me regarding Petitioner Thomas’s disposable pay or any

31 C.F.R. § 285.11 factors.  I must presume that Petitioner Thomas’s

disposable pay supports garnishment, up to 15% of Petitioner Thomas’s

disposable pay.  
8. Petitioner Thomas is responsible and capable of negotiating the

disposition of the debt with Treasury’s collection agency.  

Discussion

9. I encourage Petitioner Thomas and the collection agency to

negotiate promptly the repayment of the debt.  Petitioner Thomas, this

will require you to telephone the collection agency about two to three

weeks after you receive this Decision.  The toll-free number for you to

call is 1-888-826-3127.  Petitioner Thomas, you may choose to offer to

compromise the debt for an amount you are able to pay, to settle the

claim for less.  

Findings, Analysis and Conclusions 

10.The Secretary of Agriculture has jurisdiction over the parties,
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Petitioner Thomas and USDA Rural Development; and over the subject

matter, which is administrative wage garnishment.  
11.Petitioner Thomas owes the debt described in paragraphs 5 and 6.  
12.Garnishment is authorized, up to 15% of Petitioner Thomas’s

disposable pay.  31 C.F.R. § 285.11.  
13.Repayment of the debt may also occur through offset of Petitioner

Thomas’s income tax refunds or other Federal monies payable to the

order of Ms. Thomas.  

Order

14.Until the debt is fully paid, Petitioner Thomas shall give notice to

USDA Rural Development or those collecting on its behalf, of any

changes in her mailing address; delivery address for commercial carriers

such as FedEx or UPS; FAX number(s); phone number(s); or e-mail

address(es). 
15.USDA Rural Development, and those collecting on its behalf, are

authorized to proceed with garnishment, up to 15% of Petitioner

Thomas’s disposable pay.  
Copies of this Decision shall be served by the Hearing Clerk upon

each of the parties.  

__________

In re:  SEBASTIAN DIEGO.
AWG Docket No. 10-0359.
Decision and Order.
Filed October 6, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Jill S. Clifton, Administrative Law Judge.

1. The hearing was held October 6, 2010.  Sebastian Diego, the

Petitioner (“Petitioner Diego”) failed to appear.  [He did not provide any

telephone number where he could be reached; no one answered at the

number on his Hearing Request dated in April 2010.]  Rural

Development, an agency of the United States Department of Agriculture

(USDA), is the Respondent (“USDA Rural Development”) and was

represented by Mary E. Kimball.  2. The address for USDA Rural

Development for this case is  
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Mary E. Kimball, Branch Accountant 
USDA / RD New Program Initiatives Branch 
Bldg 105 E, FC-22, Post D-2 
4300 Goodfellow Blvd 
St Louis MO 63120-1703 

mary.kimball@stl.usda.gov 314.457.5592 phone 
314.457.4426 FAX 

3. I encourage Petitioner Diego and the collection agency to work

together to establish a repayment schedule rather than immediately

proceeding with garnishment, even though this Decision authorizes

garnishment, up to 15% of Petitioner Diego’s disposable pay.  Petitioner

Diego, obviously, will have to make himself available to the collection

agency if he wants to negotiate.  See paragraph 9.  
4. This is Petitioner Diego’s case (he filed the Petition), and in addition

to failing to be available for the hearing, Petitioner Diego failed to file

with the Hearing Clerk any information.  Petitioner Diego’s deadline for

that was September 28, 2010.

Summary of the Facts Presented 

5. Petitioner Diego owes to USDA Rural Development a balance of

$30,307.81 (as of August 2, 2010) in repayment of a mortgage loan

guarantee made by USDA Rural Development in 2004 for a home in

Alabama, the balance of which is now unsecured (“the debt”).  See

USDA Rural Development Exhibits, plus Narrative, Witness & Exhibit

List (filed August 26, 2010), which are admitted into evidence, together

with the testimony of Ms. Kimball.  
6. Potential Treasury fees in the amount of 28% (the collection agency

keeps 25% of what it collects; Treasury keeps another 3%) on

$30,307.81 would increase the current balance by $8,486.19, to

$38,794.00.  See USDA Rural Development Exhibits, esp. RX-5.   
7. Petitioner Diego failed to file financial information or anything in

response to my Order dated August 13, 2010; consequently there is no

evidence before me regarding Petitioner Diego’s disposable pay or any

31 C.F.R. § 285.11 factors.  I must presume that Petitioner Diego’s

disposable pay supports garnishment, up to 15% of Petitioner Diego’s

disposable pay. 
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8. Petitioner Diego is responsible and capable of negotiating the

disposition of the debt with Treasury’s collection agency.  

Discussion

9. I encourage Petitioner Diego and the collection agency to

negotiate promptly the repayment of the debt.  Petitioner Diego, this

will require you to telephone the collection agency about two to three

weeks after you receive this Decision.  The toll-free number for you to

call is 1-888-826-3127.  Petitioner Diego, you may choose to offer to

compromise the debt for an amount you are able to pay, to settle the

claim for less.  

Findings, Analysis and Conclusions 

10.The Secretary of Agriculture has jurisdiction over the parties,

Petitioner Diego and USDA Rural Development; and over the subject

matter, which is administrative wage garnishment.  
11.Petitioner Diego owes the debt described in paragraphs 5 and 6.  
12.Garnishment is authorized, up to 15% of Petitioner Diego’s

disposable pay.  31 C.F.R. § 285.11.  
13.Repayment of the debt may also occur through offset of Petitioner

Diego’s income tax refunds or other Federal monies payable to the

order of Mr. Diego.  

Order

14.Until the debt is fully paid, Petitioner Diego shall give notice to

USDA Rural Development or those collecting on its behalf, of any

changes in his mailing address; delivery address for commercial carriers

such as FedEx or UPS; FAX number(s); phone number(s); or e-mail

address(es). 
15.USDA Rural Development, and those collecting on its behalf, are

authorized to proceed with garnishment, up to 15% of Petitioner Diego’s

disposable pay.  
Copies of this Decision shall be served by the Hearing Clerk upon

each of the parties.  
__________

In re:  RODNEY L. MILLER.
AWG Docket No. 10-0333.
Decision and Order.
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Filed October 7, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Jill S. Clifton, Administrative Law Judge.

1. The hearing was scheduled for October 5, 2010.  Rodney L. Miller,

the Petitioner (“Petitioner Miller”) failed to appear.  [He did not provide

any telephone number where he could be reached; no one answered at

the number on his Hearing Request dated in April 2010.]  Rural

Development, an agency of the United States Department of Agriculture

(USDA), is the Respondent (“USDA Rural Development”) and was

represented by Mary E. Kimball.  
2. The address for USDA Rural Development for this case is  

Mary E. Kimball, Branch Accountant 
USDA / RD New Program Initiatives Branch 
Bldg 105 E, FC-22, Post D-2 
4300 Goodfellow Blvd 
St Louis MO 63120-1703 

mary.kimball@stl.usda.gov 314.457.5592 phone 
314.457.4426 FAX 

3. I encourage Petitioner Miller and the collection agency to work

together to establish a repayment schedule rather than immediately

proceeding with garnishment, even though this Decision authorizes

garnishment, up to 15% of Petitioner Miller’s disposable pay.  Petitioner

Miller, obviously, will have to make himself available to the collection

agency if he wants to negotiate.  See paragraph 9.  
4. This is Petitioner Miller’s case (he filed the Petition), and in addition

to failing to be available for the hearing, Petitioner Miller failed to file

with the Hearing Clerk any information.  Petitioner Miller’s deadline for

that was September 27, 2010.  

Summary of the Facts Presented 

5. Petitioner Miller owes to USDA Rural Development a balance of

$19,648.60 (as of July 14, 2010) in repayment of a USDA Farmers

Home Administration loan in 1990 for a home in Alabama, the balance
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of which is now unsecured (“the debt”).  See USDA Rural Development

Exhibits, plus Narrative, Witness & Exhibit List (filed August 12, 2010),

which are admitted into evidence.  
6. Potential Treasury fees in the amount of 28% (the collection agency

keeps 25% of what it collects; Treasury keeps another 3%) on of

$19,648.60 would increase the current balance by $5,501.61, to

$25,150.21.  See USDA Rural Development Exhibits, esp. RX-4.   
7. Petitioner Miller failed to file financial information or anything in

response to my Order dated August 24, 2010; consequently there is no

evidence before me regarding Petitioner Miller’s disposable pay or any

31 C.F.R. § 285.11 factors.  I must presume that Petitioner Miller’s

disposable pay supports garnishment, up to 15% of Petitioner Miller’s

disposable pay. 
8. Petitioner Miller is responsible and capable of negotiating the

disposition of the debt with Treasury’s collection agency.  

Discussion

9. I encourage Petitioner Miller and the collection agency to

negotiate promptly the repayment of the debt.  Petitioner Miller, this

will require you to telephone the collection agency about two to three

weeks after you receive this Decision.  The toll-free number for you to

call is 1-888-826-3127.  Petitioner Miller, you may choose to offer to

compromise the debt for an amount you are able to pay, to settle the

claim for less.  

Findings, Analysis and Conclusions 

10.The Secretary of Agriculture has jurisdiction over the parties,

Petitioner Miller and USDA Rural Development; and over the subject

matter, which is administrative wage garnishment.  
11.Petitioner Miller owes the debt described in paragraphs 5 and 6.  
12.Garnishment is authorized, up to 15% of Petitioner Miller’s

disposable pay.  31 C.F.R. § 285.11.  
13.Repayment of the debt may also occur through offset of Petitioner

Miller’s income tax refunds or other Federal monies payable to the

order of Mr. Miller.  

Order

14.Until the debt is fully paid, Petitioner Miller shall give notice to
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USDA Rural Development or those collecting on its behalf, of any

changes in his mailing address; delivery address for commercial carriers

such as FedEx or UPS; FAX number(s); phone number(s); or e-mail

address(es). 
15.USDA Rural Development, and those collecting on its behalf, are

authorized to proceed with garnishment, up to 15% of Petitioner Miller’s

disposable pay.  
Copies of this Decision shall be served by the Hearing Clerk upon

each of the parties.  

__________

In re:  TONJA BANKS.
AWG Docket No. 10-0352.
Decision and Order.
Filed October 13, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Victor W. Palmer, Administrative Law Judge.

1. On October 13, 2010, I held a hearing on a Petition to Dismiss the

administrative wage garnishment proceeding to collect the debt

allegedly owed to Respondent, USDA, Rural Development for losses it

incurred under loans given by Respondent to Petitioner, Tonja Banks

and to her husband Autry Banks. Petitioner represented herself.

Respondent, USDA Rural Development, was represented by Mary

Kimball. Petitioner, Tonja Banks, and Mary Kimball who testified for

Respondent, were each duly sworn.
2. Respondent proved the existence of the debt owed by Petitioner for

payment of the loss Respondent sustained on a loan given to Petitioner

and her husband to finance the purchase of a home located at 102 Libby

Circle, Willis, TX 77378. The loan was evidenced by a Promissory Note

in the amount of $36,290.00, dated October 22, 1992 (RX-1). The

payments on the loan were not met and a foreclosure sale was held on

October 16, 1998. USDA, Rural Development received $21,562.00 from

the sale. Prior to the sale, the amount owed to Respondent, USDA, Rural

Development, was $51,960.35 for principal, interest, and other expenses.

After the sale, Petitioner owed $30,398.35 plus pre-foreclosure fees of
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$253.75. Since the sale, $8,111.33 has been collected by the U. S.

Treasury Department through offsets of income tax refunds. The amount

that is presently owed on the debt is $22,540.77 plus potential fees to

Treasury of $6,311.42, or $28,852.19 total (RX-5).
3. Petitioner and Autry Banks divorced in May 2009; and she is

employed part time as a Security Guard by Ameritex Guard. Petitioner

earns $**** gross per month. She lives with and supports her 20 year-

old son (attending college), and two grandchildren ages 10 and 5.

Petitioner has filed and testified to the accuracy of a Consumer Debtor

Financial Statement that shows her monthly family expenses, if paid

which they are not, to be approximately $****. Therefore, there is no

disposable income that may presently be subject to wage garnishment.

I have concluded that the collection of any part of the debt during the

next six (6) months would cause Petitioner undue, financial hardship

within the meaning and intent of the provisions of 31 C.F.R. § 285.11.
USDA, Rural Development has met its burden under 31 C.F.R.

§285.11(f)(8) that governs administrative wage garnishment hearings,

and has proved the existence and the amount of the debt owed by the

Petitioner. On the other hand, Petitioner showed that she would suffer

undue financial hardship if any amount of money is garnished from her

disposable income at any time during the next six (6) months. During

that time, Mrs. Banks shall contact Treasury to discuss a settlement plan

to pay the debt.  
Under these circumstances, the proceedings to garnish Petitioner’s

wages are suspended and may not be resumed for six (6) months from

the date of this Order.

__________

In re:  MARILYN NELSON.
AWG Docket No. 10-0357.
Decision and Order.
Filed October 13, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Victor W. Palmer, Administrative Law Judge.

1. On October 13, 2010, I held a hearing on a Petition to Dismiss the

administrative wage garnishment proceeding to collect the debt
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allegedly owed to Respondent, USDA, Rural Development for losses it

incurred under a loan given by Respondent to Petitioner, Marilyn Nelson

and to her husband Jeffrey Nelson. Respondent represented herself.

Respondent, USDA Rural Development, was represented by Mary

Kimball. Petitioner, Marilyn Nelson, and Mary Kimball who testified for

Respondent, were each duly sworn.
2. Respondent proved the existence of the debt owed by Petitioner for

payment of the loss Respondent sustained on a loan given to Petitioner

and her husband to finance the purchase of a home located at Route 1

Sandpath Road, Bonifay, FL 32425. The loan was evidenced by a

Promissory Note in the amount of $53,000.00, dated April 22, 1992

(RX-1). The payments on the loan were not met and a foreclosure sale

was held on July 25, 2000. USDA, Rural Development received

$45,065.14 from the sale. Prior to the sale, the amount owed to

Respondent, USDA, Rural Development, was $65,615.70 for principal,

interest, and other expenses. After the sale, Petitioner owed $20,550.56

plus pre-foreclosure fees of $152.53. Since the sale, $3,797.95 has been

collected by the U. S. Treasury Department. The amount that is

presently owed on the debt is $16,905.14 plus potential fees to Treasury

of $5,071.54, or $21,976.68 total (RX-5).
3. Petitioner and Jeffrey Nelson divorced in 2002; and she is employed

as an office assistant by medical professionals making appointments and

billing clients. Her work hours have recently been reduced. Petitioner

earns $**** per month. Petitioner has filed and testified to the accuracy

of a Consumer Debtor Financial Statement that shows her monthly

family expenses to be approximately $****. Therefore, there is no

disposable income that may presently be subject to wage garnishment.

I have concluded that the collection of any part of the debt during the

next six (6) months would cause Petitioner undue, financial hardship

within the meaning and intent of the provisions of 31 C.F.R. § 285.11.
USDA, Rural Development has met its burden under 31 C.F.R.

§285.11(f)(8) that governs administrative wage garnishment hearings,

and has proved the existence and the amount of the debt owed by the

Petitioner. On the other hand, Petitioner showed that she would suffer

undue financial hardship if any amount of money is garnished from her

disposable income at any time during the next six (6) months. During

that time, Mrs. Nelson shall contact Treasury to discuss a settlement plan
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to pay the debt.  
Under these circumstances, the proceedings to garnish Petitioner’s

wages are suspended and may not be resumed for six (6) months from

the date of this Order.

__________

In re:  LAURA CLARK.
AWG Docket No. 10-0371.
Decision and Order.
Filed October 15, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Jill S Clifton, Administrative Law Judge.

1. The hearing by telephone was held as scheduled October 14, 2010. 

Laura Clark, also known as Laura J. Clark, the Petitioner (“Petitioner

Clark”), failed to appear.  [She failed to appear by telephone; she did not

provide a phone number where she could be reached.]  Rural

Development, an agency of the United States Department of Agriculture

(USDA), is the Respondent (“USDA Rural Development”) and was

represented by Mary E. Kimball.  
2. The address for USDA Rural Development for this case is  

Mary E. Kimball, Branch Accountant 
USDA / RD New Program Initiatives Branch 
Bldg 105 E, FC-22, Post D-2 
4300 Goodfellow Blvd 
St Louis MO 63120-1703 

mary.kimball@stl.usda.gov 314.457.5592 phone 
314.457.4426 FAX 

3. I encourage Petitioner Clark and the collection agency to work

together to establish a repayment schedule rather than immediately

proceeding with garnishment, even though this Decision authorizes

garnishment, up to 7.5% of Petitioner Clark’s disposable pay through

April 2011; and up to 15% of Petitioner Clark’s disposable pay

thereafter.  Petitioner Clark, obviously, will have to make herself

available to the collection agency if she wants to negotiate.  See
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paragraph 9.  
4. This is Petitioner Clark’s case (she filed the Petition), and in addition

to failing to be available for the hearing, Petitioner Clark failed to file

with the Hearing Clerk any information.  Petitioner Clark’s deadline for

that was October 1, 2010.  

Summary of the Facts Presented 

5. Petitioner Clark owes to USDA Rural Development a balance of

$8,798.20 (two loan balances added together), in repayment of United

States Department of Agriculture / Rural Housing Service loans made

in 1997 for a home in Arizona, the balance of which is now unsecured

(“the debt”).  See USDA Rural Development Exhibits, plus Narrative,

Witness & Exhibit List (filed September 17, 2010), which are admitted

into evidence, together with the testimony of Ms. Kimball.  
6. Potential Treasury fees in the amount of 28% (the collection agency

keeps 25% of what it collects; Treasury keeps another 3%) on $8,798.20

would increase the current balance by $2,463.50, to $11,261.70.  See

USDA Rural Development Exhibits, esp. RX-8 and RX-9 (page 1 of

RX-9 for one loan, page 2 of RX-9 for the other loan).  
7. Petitioner Clark did provide with her Hearing Request a statement

and a completed “Consumer Debtor Financial Statement” dated May 31,

2010, which I have taken into account in limiting the potential

garnishment to no more than 7.5% of Petitioner Clark’s disposable pay

through April 2011; and up to 15% of Petitioner Clark’s disposable pay

thereafter.  31 C.F.R. § 285.11.  
8. Petitioner Clark is responsible and willing and able to negotiate the

disposition of the debt with Treasury’s collection agency.  

Discussion

9. Through April 2011, garnishment up to 7.5% of Petitioner Clark’s

disposable pay; and thereafter, garnishment up to 15% of Petitioner

Clark’s disposable pay; is authorized.  See paragraphs 7 and 8.  I

encourage Petitioner Clark and the collection agency to negotiate

promptly the repayment of the debt.  Petitioner Clark, this will require

you to telephone the collection agency about two to three weeks after

you receive this Decision.  The toll-free number for you to call is 1-888-

826-3127.  Petitioner Clark, you may choose to offer to the collection
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agency to compromise the debt for an amount you are able to pay, to

settle the claim for less.
10.Petitioner Clark has made substantial progress repaying, primarily

through her income tax refunds.  RX-8.  

Findings, Analysis and Conclusions 

11.The Secretary of Agriculture has jurisdiction over the parties,

Petitioner Clark and USDA Rural Development; and over the subject

matter, which is administrative wage garnishment.  
12.Petitioner Clark owes the debt described in paragraphs 5 and 6.  
13.Garnishment is authorized, as follows:  through April 2011,

garnishment up to 7.5% of Petitioner Clark’s disposable pay; and

thereafter, garnishment up to 15% of Petitioner Clark’s disposable pay. 

31 C.F.R. § 285.11.  
14.This Decision does not prevent repayment of the debt through offset

of Petitioner Clark’s income tax refunds or other Federal monies

payable to the order of Ms. Clark.  

Order

15.Until the debt is repaid, Petitioner Clark shall give notice to USDA

Rural Development or those collecting on its behalf, of any changes in

her mailing address; delivery address for commercial carriers such as

FedEx or UPS; FAX number(s); phone number(s); or e-mail address(es). 

16.USDA Rural Development, and those collecting on its behalf, are

authorized to proceed with garnishment, up to 7.5% of Petitioner Clark’s

disposable pay through April 2011; and garnishment up to 15% of

Petitioner Clark’s disposable pay thereafter.  31 C.F.R. § 285.11.  
Copies of this Decision shall be served by the Hearing Clerk upon

each of the parties.  

__________

In re:  TRACY L. BRISSETTE.
AWG Docket No. 10-0225.
Decision and Order.
Filed October 18, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Jill S. Clifton, Administrative Law Judge.
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1. The hearing was held, by telephone, on July 13 and October 15,

2010.  Ms. Tracy L. Brissette, the Petitioner (“Petitioner Brissette”)

represented herself (appeared pro se).  Rural Development, an agency

of the United States Department of Agriculture (USDA), is the

Respondent (“USDA Rural Development”) and was represented by Ms.

Mary Kimball.  
2. The address for USDA Rural Development for this case is

Mary E. Kimball, Branch Accountant
USDA / RD New Program Initiatives Branch
Bldg 105 E, FC-22, Post D-2
4300 Goodfellow Blvd
St Louis MO 63120-1703 

mary.kimball@stl.usda.gov 314.457.5592 phone 
314.457.4426 FAX 

Summary of the Facts Presented 

3. Petitioner Brissette owes to USDA Rural Development a balance of

$2,005.53 (as of June 14, 2010) in repayment of USDA Farmers Home

Administration loans made to her in 1994 to buy a home in Florida, the

balance of which is unsecured (“the debt”).  See USDA Rural

Development Exhibits, plus Narrative, Witness & Exhibit List Revised

August 24, 2010 (filed August 26, 2010), which are admitted into

evidence, together with Ms. Kimball’s testimony.  
4. Potential Treasury fees in the amount of 28% (the collection agency

keeps 25% of what it collects; Treasury keeps another 3%) on $2,005.53

would increase the current balance by $561.55, to $2,567.08.  See

USDA Rural Development Exhibits, esp. RX-5.  
5. Petitioner Brissette’s testimony and exhibits (filed July 27, 2010),

which are admitted into evidence, prove that currently she is not

employed except for odd jobs and cleaning house; she attends college to

achieve a business management degree; she pays $*** per month to help

support her son, who is 19 years old this year and lives with his father;

and both her son’s father and Petitioner Brissette receive food stamps. 

6. USDA Rural Development has determined that it would not be cost

effective to pursue wage garnishment.  USDA Rural Development is

cancelling the remaining debt.  
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Findings, Analysis and Conclusions 

7. The Secretary of Agriculture has jurisdiction over the parties,

Petitioner Brissette and USDA Rural Development; and over the subject

matter, which is administrative wage garnishment.  
8. Petitioner Brissette owes the debt described in paragraphs 3 and 4.  
9. No garnishment is authorized; no further repayment of the debt

through offset of Petitioner Brissette’s income tax refunds or other

Federal monies payable to the order of Ms. Brissette is authorized; no

form of further debt collection from Petitioner Brissette is authorized.  
10.No refund to Petitioner Brissette of monies already collected is

appropriate, and no refund to Petitioner Brissette is authorized.  

Order

11.No further collection of the debt is authorized.  
12.USDA Rural Development is cancelling the remaining debt.  

Copies of this Decision shall be served by the Hearing Clerk upon

each of the parties.  

__________

In re:  AMY OWENS.
AWG Docket No. 10-0360.
Decision and Order.
Filed October 18, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Victor W. Palmer, Administrative Law Judge.

1. On October 18, 2010, I held a hearing on a Petition to Dismiss the

administrative wage garnishment proceeding to collect the debt

allegedly owed to Respondent, USDA, Rural Development for losses it

incurred under a loan guarantee of a mortgage given by the JP Morgan

Chase Bank to Petitioner, Amy Owens and to her former husband,

Nathaniel Owens. Respondent was represented by her attorney, Ken

Bernard. Respondent, USDA Rural Development, was represented by

Mary Kimball. Petitioner, Amy Owens, and Mary Kimball who testified

for Respondent, were each duly sworn.
2. Petitioner admitted the existence of the debt she owes for payment

of the loss Respondent sustained on its guarantee of a loan given to
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Petitioner and her former husband to finance the purchase of a home

located at 6450 Mountain View Street, Joshua Tree, CA 92252. The loan

guarantee was evidenced by a Promissory Note in the amount of

$141,780.00, dated August 29, 2005 (RX-1). The payments on the loan

were not met and a foreclosure sale was held on July 15, 2008. The

house sold for $55,000 when a balance of $138,121.24 was still owed

the bank, and USDA, Rural Development paid the bank $96,730.95, on

March 26, 2009, under its guarantee of the mortgage. Since the sale,

$4,376.00 has been collected by the U. S. Treasury Department. The

amount that is presently owed on the debt is $92,354.95 plus potential

fees to Treasury of $25,859.39, or $118,214.34 total (RX-5).
3. Petitioner and Nathaniel Owens are divorced, and Petitioner is now

a single mother of two children. Petitioner is employed as a surgery

scheduler by the Inland Valley Hospital, Wildomar, California.

Petitioner is paid on an hourly basis and usually earns $**** per month,

but may earn less. Petitioner has filed and testified to the accuracy of a

Consumer Debtor Financial Statement that shows her monthly family

expenses to be approximately $****. Therefore, there is no disposable

income that may presently be subject to wage garnishment. I have

concluded that the collection of any part of the debt during the next six

(6) months would cause Petitioner undue, financial hardship within the

meaning and intent of the provisions of 31 C.F.R. § 285.11.
USDA, Rural Development has met its burden under 31 C.F.R.

§285.11(f)(8) that governs administrative wage garnishment hearings,

and has proved the existence and the amount of the debt owed by the

Petitioner. On the other hand, Petitioner showed that she would suffer

undue financial hardship if any amount of money is garnished from her

disposable income at any time during the next six (6) months. During

that time, Mrs. Nelson through her attorney shall contact Treasury to

discuss a settlement plan to pay the debt.  
Under these circumstances, the proceedings to garnish Petitioner’s

wages are suspended and may not be resumed for six (6) months from

the date of this Order.

__________
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In re:  PAULA HENDON.
AWG Docket No. 10-0340.
Decision and Order.
Filed October 19, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Victor W. Palmer, Administrative Law Judge.

1. On October 19, 2010, I held a hearing on a Petition to Dismiss the

administrative wage garnishment proceeding to collect the debt

allegedly owed to Respondent, USDA, Rural Development for a loss it

incurred under a loan in the amount of $66,995.00 to finance the

purchase of a primary residence located at 2638 Poinsetta, Ingleside TX

78362. Petitioner, and Mary Kimball, who testified for Respondent,

were duly sworn. Respondent proved the existence of the debt owed by

Petitioner to Respondent for its payment of a loss it sustained in respect

to the loan it made to Petitioner. The mortgage loan had been made on

June 9, 2003 and is evidenced by a promissory note that Petitioner

signed. Ms. Hendon defaulted on the loan and a foreclosure sale was

held on  April 7, 2009. After the sale proceeds were posted, Petitioner

owed USDA, Rural Development $7,432.50. Treasury has since

collected $1,529.57 from Petitioner that has been paid to USDA, Rural

Development. The present amount of the debt is $5,902.93 plus potential

fees to Treasury of $1,652.82 for a total of $7,555.75.
2. Petitioner is single and earns $***** per year as a Customer Service

Representative for the Apex Company, or $**** per month. Her

monthly expenses are: rent-$***, natural gas-$**, electricity-$***,

gasoline-$***, food-$***, auto payment-$***, cable TV-$** and

medical-$***. This leaves her with disposable income of $*** a month.

Inasmuch as only 15% of disposable income may be garnished, no more

than $*** may be garnished each month to pay this debt. In these

circumstances she should  arrange a settlement with Treasury.
USDA, Rural Development has met its burden under 31 C.F.R.

§285.11(f)(8) that governs administrative wage garnishment hearings,

and has proved the existence and the amount of the debt owed by the

Petitioner. The maximum, however, that may be garnished from

Petitioner’s wages is $*** per month.
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__________

In re:  SANDRA PRINE, a/k/a SANDRA FLORES.
AWG Docket No. 10-0364.
Decision and Order.
Filed October 19, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Victor W. Palmer, Administrative Law Judge.

1. Pursuant to a Hearing Notice, I attempted to hold a hearing by

telephone, on October 19, 2010, at 2:30 PM Eastern Time, in

consideration of a Petition seeking to dispute Petitioner’s obligation to

pay a debt that Petitioner incurred under a single family mortgage loan

that was given to Petitioner, Sandra Prine, a/k/a Sandra Flores, and to

her husband, Wayne Prine, by Respondent, USDA, Rural Development,

which, after a foreclosure sale and offsets from her income tax refunds,

has not been fully repaid. Respondent has initiated administrative

garnishment of Petitioner’s wages for the nonpayment of the amount

still owed.
2. Petitioner did not participate in the hearing. Petitioner was instructed

by the Hearing Notice to file: 1. completed forms respecting her current

employment, general financial information, assets and liabilities, and

monthly income and expenses; 2. a narrative of events or reasons

concerning the existence of the alleged debt and her ability to repay all

or part of it; 3. supporting exhibits with a list of the exhibits and a list of

witnesses who would testify in support of her petition.. She was further

instructed to contact my secretary, Ms. Marilyn Kennedy, and give Ms.

Kennedy a telephone number where Petitioner could be reached at the

time of the scheduled hearing to participate in the hearing. Petitioner did

not supply a telephone number and also failed to comply with the other

instructions to file forms in support of her assertion that she does not

owe the full amount of the debt that is the subject of the wage

garnishment proceeding.
Respondent participated in the hearing through its representative,

Mary Kimball, Accountant for the New Initiatives Branch, USDA Rural

Development who advised that the debt owed to it by Petitioner has a
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present balance of $2,903.84 plus potential fees of $813.08 that are

being assessed by Treasury for its collection efforts. However, in light

of the petition’s assertions that Petitioner is being treated for breast

cancer and is presently unable to work, Respondent stated it does not

object to all garnishment activities being suspended for one year.
Under these circumstances, the proceedings to garnish Petitioner’s

wages are hereby suspended and shall not be resumed for one (1) year

from the date of this Order.

__________

In re:  NANCY J. EDWARDS.
AWG Docket No. 10-0289.
Decision and Order.
Filed October 20, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Jill S. Clifton, Administrative Law Judge.

1. The hearing was held, by telephone, on August 27, 2010.  Nancy J.

Edwards, the Petitioner (“Petitioner Edwards”), represents herself

(appears pro se).  Rural Development, an agency of the United States

Department of Agriculture (USDA), is the Respondent (“USDA Rural

Development”) and is represented by Mary E. Kimball and Gene Elkin. 

2. The address for USDA Rural Development for this case is  

Mary E. Kimball, Branch Accountant 
USDA / RD New Program Initiatives Branch 
Bldg 105 E, FC-22, Post D-2 
4300 Goodfellow Blvd 
St Louis MO 63120-1703 

mary.kimball@stl.usda.gov 314.457.5592 phone 
314.457.4426 FAX 

3. I encourage Petitioner Edwards and the collection agency to work

together to establish a repayment schedule rather than immediately

proceeding with garnishment, even though this Decision authorizes

garnishment, up to 15% of Petitioner Edwards’ disposable pay. 

Petitioner Edwards, obviously, will have to make herself available to the
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collection agency if she wants to negotiate.  See paragraph 9.  
4. This is Petitioner Edwards’ case (she filed the Petition), and

Petitioner Edwards failed to file with the Hearing Clerk any information. 

Petitioner Edwards’ initial deadline for that was August 16, 2010, and

her extended deadline for that was September 30, 2010.  

Summary of the Facts Presented 

5. Petitioner Edwards owes to USDA Rural Development a balance of

$11,097.38 (as of July 12, 2010) in repayment of a $45,000.00 United

States Department of Agriculture Farmers Home Administration loan

made in 1991 for a home in Missouri, the balance of which is now

unsecured (“the debt”).  See USDA Rural Development Exhibits, plus

Narrative, Witness & Exhibit List (filed August 30, 2010), which are

admitted into evidence.  
6. Potential Treasury fees in the amount of 28% (the collection agency

keeps 25% of what it collects; Treasury keeps another 3%) on

$11,097.38 would increase the current balance by $3,107.27, to

$14,204.65.  See USDA Rural Development Exhibits, esp. RX-4.   
7. Petitioner Edwards failed to file financial information or anything in

response to my Report of Telephone Hearing dated August 27, 2010;

consequently there is no evidence before me regarding Petitioner

Edwards’ disposable pay or any 31 C.F.R. § 285.11 factors.  I must

presume that Petitioner Edwards’ disposable pay supports garnishment,

up to 15% of Petitioner Edwards’ disposable pay.  
8. Petitioner Edwards is responsible and capable of negotiating the

disposition of the debt with Treasury’s collection agency.  

Discussion

9. I encourage Petitioner Edwards and the collection agency to

negotiate promptly the repayment of the debt.  Petitioner Edwards, this

will require you to telephone the collection agency about two to three

weeks after you receive this Decision.  The toll-free number for you to

call is 1-888-826-3127.  Petitioner Edwards, you may choose to offer to

compromise the debt for an amount you are able to pay, to settle the

claim for less.  

Findings, Analysis and Conclusions 
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10.The Secretary of Agriculture has jurisdiction over the parties,

Petitioner Edwards and USDA Rural Development; and over the subject

matter, which is administrative wage garnishment.  
11.Petitioner Edwards owes the debt described in paragraphs 5 and 6. 
12.Garnishment is authorized, up to 15% of Petitioner Edwards’

disposable pay.  31 C.F.R. § 285.11.  
13.Repayment of the debt may also occur through offset of Petitioner

Edwards’ income tax refunds or other Federal monies payable to the

order of Ms. Edwards.  

Order

14.Until the debt is fully paid, Petitioner Edwards shall give notice to

USDA Rural Development or those collecting on its behalf, of any

changes in her mailing address; delivery address for commercial carriers

such as FedEx or UPS; FAX number(s); phone number(s); or e-mail

address(es). 
15.USDA Rural Development, and those collecting on its behalf, are

authorized to proceed with garnishment, up to 15% of Petitioner

Edwards’ disposable pay.  
Copies of this Decision shall be served by the Hearing Clerk upon

each of the parties.  

__________

In re:  BRIAN ENGEBRETSON.
AWG Docket No. 10-0354.
Decision and Order.
Filed October 20, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Jill S. Clifton, Administrative Law Judge.

1. The hearing by telephone was held on October 6 & 13, 2010.  Brian

Engebretson, also known as Brian S. Engebretson, the Petitioner

(“Petitioner Engebretson”), represented himself (appeared pro se). 

Rural Development, an agency of the United States Department of

Agriculture (USDA), is the Respondent (“USDA Rural Development”)

and was represented by Mary E. Kimball.  
2. The address for USDA Rural Development for this case is  
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Mary E. Kimball, Branch Accountant 
USDA / RD New Program Initiatives Branch 
Bldg 105 E, FC-22, Post D-2 
4300 Goodfellow Blvd 
St Louis MO 63120-1703 

mary.kimball@stl.usda.gov 314.457.5592 phone 
314.457.4426 FAX 

3. I encourage Petitioner Engebretson and the collection agency to

work together to establish a repayment schedule rather than

immediately proceeding with garnishment, even though this Decision

authorizes garnishment, up to 4% of Petitioner Engebretson’s disposable

pay through October 2011; and up to 7.5% of Petitioner Engebretson’s

disposable pay thereafter.  Petitioner Engebretson, obviously, will have

to make himself available to the collection agency if he wants to

negotiate.  See paragraph 9.  

Summary of the Facts Presented 

4. Petitioner Engebretson owes to USDA Rural Development a balance

of $40,422.37, in repayment of a loan guarantee of a Chase loan (RX-1)

made in 2004 for a home in Minnesota, the balance of which is now

unsecured (“the debt”).  See USDA Rural Development Exhibits, plus

Narrative, Witness & Exhibit List (filed August 17, 2010), which are

admitted into evidence, together with the testimony of Ms. Kimball.  
5. Potential Treasury fees in the amount of 28% (the collection agency

keeps 25% of what it collects; Treasury keeps another 3%) on

$40,422.37 would increase the current balance by $11,318.26, to

$51,740.63.  See USDA Rural Development Exhibits, esp. RX-5.  
6. Petitioner Engebretson provided with his Hearing Request a

completed “Consumer Debtor Financial Statement” dated May 10, 2010,

plus his earnings record that shows his 2009 income and payroll

deductions.  These documents are admitted into evidence, together with

the testimony of Petitioner Engebretson.  Petitioner Engebretson

described his financial difficulties.  I find that Petitioner Engebretson

lives modestly (his living expenses reported on his Statement are less

than the “standard” living expenses allowed).  I calculate his disposable

income as $*** per month (gross pay minus Federal, State, Social

Security, and Medicare withholding), before subtracting his monthly
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child support payments and his monthly payments to the Internal

Revenue Service.  
7. Petitioner Engebretson’s testimony proves that he pays $*** per

month in support of his children (including his share of their medical

expenses); and that he pays $** per month to the Internal Revenue

Service, with a portion of each payment going toward interest and

penalties.  When the child support and IRS payments, plus Petitioner

Engebretson’s reasonable living expenses, are subtracted from his

disposable income, he has little remaining available for garnishment

without causing hardship.  31 C.F.R. § 285.11.  I have taken these

obligations into account in limiting the potential garnishment to repay

“the debt” (see paragraph 4) to no more than 4% of Petitioner

Engebretson’s disposable pay through October 2011; and no more than

7.5% of Petitioner Engebretson’s disposable pay thereafter.  31 C.F.R.

§ 285.11.  
8. Petitioner Engebretson is responsible and willing and able to

negotiate the disposition of the debt with Treasury’s collection agency. 

Discussion

9. Through October 2011, garnishment up to 4% of Petitioner

Engebretson’s disposable pay; and thereafter, garnishment up to 7.5%

of Petitioner Engebretson’s disposable pay; is authorized.  See

paragraphs 7 and 8.  I encourage Petitioner Engebretson and the

collection agency to negotiate promptly the repayment of the debt. 

Petitioner Engebretson, this will require you to telephone the collection

agency about two to three weeks after you receive this Decision.  The

toll-free number for you to call is 1-888-826-3127.  Petitioner

Engebretson, you may choose to offer to the collection agency to

compromise the debt for an amount you are able to pay, to settle the

claim for less.  
10.Petitioner Engebretson has made some progress repaying, through his

income tax refund.  

Findings, Analysis and Conclusions 

11.The Secretary of Agriculture has jurisdiction over the parties,

Petitioner Engebretson and USDA Rural Development; and over the

subject matter, which is administrative wage garnishment.  
12.Petitioner Engebretson owes the debt described in paragraphs 4 and
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5.  
13.Garnishment is authorized, as follows:  through October 2011,

garnishment up to 4% of Petitioner Engebretson’s disposable pay; and

thereafter, garnishment up to 7.5% of Petitioner Engebretson’s

disposable pay.  31 C.F.R. § 285.11.  
14.This Decision does not prevent repayment of the debt through offset

of Petitioner Engebretson’s income tax refunds or other Federal

monies payable to the order of Mr. Engebretson.  

Order

15.Until the debt is repaid, Petitioner Engebretson shall give notice to

USDA Rural Development or those collecting on its behalf, of any

changes in his mailing address; delivery address for commercial carriers

such as FedEx or UPS; FAX number(s); phone number(s); or e-mail

address(es). 
16.USDA Rural Development, and those collecting on its behalf, are

authorized to proceed with garnishment, up to 4% of Petitioner

Engebretson’s disposable pay through October 2011; and garnishment

up to 7.5% of Petitioner Engebretson’s disposable pay thereafter.  31

C.F.R. § 285.11.  
Copies of this Decision shall be served by the Hearing Clerk upon

each of the parties.  
__________

In re:  CARRIE B. PEARDON.
AWG Docket No. 10-0413.
Decision and Order.
Filed October 20, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Jill S. Clifton, Administrative Law Judge.

1. The telephone hearing, which was scheduled for November 23, 2010,

is canceled. 
2. Carrie B. Peardon, the Petitioner (“Petitioner Peardon”), represents

herself (appears pro se).  Rural Development, an agency of the United

States Department of Agriculture (USDA), is the Respondent (“USDA

Rural Development”) and is represented by Mary E.  Kimball.  
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3. The address for USDA Rural Development for this case is  

Mary E. Kimball, Branch Accountant 
USDA / RD New Program Initiatives Branch 
Bldg 105 E, FC-22, Post D-2 
4300 Goodfellow Blvd 
St Louis MO 63120-1703 

mary.kimball@stl.usda.gov 314.457.5592 phone 
314.457.4426 FAX 

Summary of the Facts Presented 

4. In her Hearing Request, Petitioner Peardon wrote on July 22, 2010

that she and her husband have never owned a house, that “Carrie B.

Peardon and Bryan K. Peardon have never owned the house.”  Petitioner

Peardon will receive from USDA Rural Development copies of the

paperwork that I rely on in this Decision.  
5. Petitioner Peardon owes to USDA Rural Development a balance of

$268.61 (as of October 19, 2010) in repayment of USDA Farmers Home

Administration loan assumption (RX-1) in 1998 to buy a home in

Oklahoma, the balance of which is unsecured (“the debt”).  See USDA

Rural Development Exhibits, plus Narrative, Witness & Exhibit List,

which are admitted into evidence and are enclosed.  
6. Potential Treasury fees in the amount of 28% (the collection agency

keeps 25% of what it collects; Treasury keeps another 3%) on of

$268.61 would increase the current balance by $75.21, to $343.82.  See

USDA Rural Development Exhibits, esp. RX-3.  
7. USDA Rural Development has determined that it would not be cost

effective to pursue wage garnishment.  USDA Rural Development is

cancelling the remaining debt.  

Findings, Analysis and Conclusions 

8. The Secretary of Agriculture has jurisdiction over the parties,

Petitioner Peardon and USDA Rural Development; and over the subject

matter, which is administrative wage garnishment.  
9. Petitioner Peardon owes the debt described in paragraphs 5 and 6.  
10.No garnishment is authorized; no further repayment of the debt

through offset of Petitioner Peardon’s income tax refunds or other

Federal monies payable to the order of Ms. Peardon is authorized; no

form of further debt collection from Petitioner Peardon is authorized.  
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11.No refund to Petitioner Peardon of monies already collected is

appropriate, and no refund to Petitioner Peardon is authorized.  

Order

12.No further collection of the debt is authorized.  
13.USDA Rural Development is cancelling the remaining debt. 

Copies of this Decision shall be served by the Hearing Clerk upon

each of the parties, together with the enclosed documents from USDA

Rural Development.  

__________

In re:  ANGELIA REECE O’NEAL.
AWG Docket No. 10-0344.
Decision and Order.
Filed October 21, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Victor W. Palmer, Administrative Law Judge.

1. On October 21, 2010, I held a hearing by telephone on a Petition to

Dismiss the administrative wage garnishment proceeding to collect the

debt allegedly owed to Respondent, USDA, Rural Development for

losses it incurred under a loan it gave to Petitioner, Angelia Reece

O’Neal, and her former husband, Samuel Reece. Petitioner was

represented by her attorney, David W. Davis and Respondent, USDA

Rural Development, was represented by Eugene Elkins and Mary

Kimball. Petitioner, Angelia Reece O’Neal, and Mary Kimball who

testified for Respondent, were each duly sworn.
2. Respondent proved the existence of the debt owed by Petitioner for

payment of the losses Respondent sustained on the loan given to

Petitioner, Angelia Reece O’Neal, and her former husband, Samuel

Reece  to purchase a home located at 14432 Elm, OK 74033. The loan

was evidenced by a Promissory Note in the amount of $42,200 dated

October 30, 1986 (RX-1). Loan payments were not made and a short

sale was held on June 23, 2003. USDA, Rural Development received

$39,588.43 from the sale. Prior to the sale, the amount owed on the loan

to Respondent, USDA, Rural Development, was $70,414.77 for
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principal, interest, and other expenses. After the sale, Petitioner and her

former husband owed $30,826.34 minus $187.11 credited for escrow.

Since the sale, $3,586.65 has been collected by the U. S. Treasury

Department. The amount that is presently owed on the debt is

$26,722.53 plus potential fees to Treasury of $7,482.31, or $34,204.84

total (RX-5). Petitioner is divorced from Samuel Reece and is presently

unemployed drawing unemployment insurance. At present there is no

disposable income that may be subject to wage garnishment.
USDA, Rural Development has met its burden under 31 C.F.R.

§285.11(f)(8) that governs administrative wage garnishment hearings,

and has proved the existence and the amount of the debt owed by the

Petitioner. On the other hand, Petitioner showed that she has no present

disposable income. She shall discuss with her legal counsel on whether

she should attempt to settle the debt by obtaining a loan for a smaller

amount than the debt presently claimed. At any rate, she is unemployed

and her wages may not be garnished until 12 months after she is again

becomes employed. Accordingly, federal administrative garnishment

proceedings may not be proceed at this time and her Petition for

dismissal of such proceeding is hereby granted. 
It is hereby so ordered.

__________

In re:  CHARLES KELLOGG.
AWG Docket No. 10-0249.
Decision and Order.
Filed October 22, 2010.

AWG.

Mary Kimball and Dale Theurer, for RD.
Charles Kellogg, Pro se.
Decision issued by Peter M. Davenport, Chief Administrative Law Judge.

This matter is before the Administrative Law Judge upon the request

of Charles Kellogg for a hearing to address the existence or amount of

a debt alleged to be due, and if established, the terms of any repayment

prior to imposition of an administrative wage garnishment.  On July 1,

2010, a Prehearing Order was entered to facilitate a meaningful

conference with the parties as to how the case would be resolved, to

direct the exchange of information and documentation concerning the

existence of the debt and setting the case for a telephonic hearing on
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August 16, 2010. 
The Respondent complied with that Order and a Narrative was filed,

together with supporting documentation on July 2, 2010. The Petitioner

submitted a letter received by the Hearing Clerk’s Office on August 3,

2010 indicating that the Petitioner had filed a bankruptcy petition on

March 8, 2010. The scheduled hearing was held in abeyance pending

confirmation of the bankruptcy filing. Inquiries using PACER failed to

verify that a bankruptcy petition had been filed and telephonic inquiry

to the attorney who was supposed to have filed the bankruptcy petition

confirmed that no petition has been filed.
On the basis of the record before me, false information having been

provided in this proceeding by the Petitioner, it will be deemed that he

has waived his right to a hearing and the following Findings of Fact,

Conclusions of Law and Order will be entered.

Findings of Fact

1. On October 12, 2005 Charles Kellogg applied for and received a

home mortgage loan guarantee from Rural Development (RD),

United States Department of Agriculture (USDA), (Exhibit RX-1)

and on November 14, 2005 obtained a home mortgage loan for

property located in Huron, South Dakota from  American Bank

& Trust for $41,000.00. 
2. American Bank & Trust subsequently assigned the loan to South

Dakota Housing Development Authority. RX-4. 
3. In 2007, the Petitioner defaulted on the mortgage loan and

foreclosure proceedings were initiated. RX-2.
4. South Dakota Housing Development Authority submitted a loss

claim and USDA paid the lender the sum of $18,915.97 for

accrued interest, protective advances, liquidation costs and

property sale costs. RX-2.
5. Treasury offsets totaling $543.00 have been received. RX-6.
6. The remaining unpaid debt is in the amount of $18,372.97,

exclusive of potential Treasury fees. RX-6.

Conclusions of Law

1. Charles Kellogg is indebted to USDA Rural Development in the

amount of $18,372.97, exclusive of potential Treasury fees for the

mortgage loan guarantee extended to him.
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2. All procedural requirements for administrative wage offset set

forth in 31 C.F.R. §285.11 have been met.
3. The Respondent is entitled to administratively garnish the wages

of the Petitioner.

Order

For the foregoing reasons, the wages of the Charles Kellogg shall be

subjected to administrative wage garnishment at the rate of 15% of

disposable pay, or such lesser amount as might be specified in 31 C.F.R.

§ 285.11(i).
Copies of this Decision and order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re:  DAVID DODGE.
AWG Docket No. 10-0173.
Decision and Order.
Filed October 28, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by James P. Hurt, Hearing Official.

This matter is before me upon the request of David Dodge for a

hearing to address the existence or amount of a debt alleged to be due,

and if established, the terms of any repayment prior to imposition of an

administrative wage garnishment.  On April 1, 2010, a Prehearing Order

was entered to facilitate a meaningful conference with the parties as to

how the case would be resolved, to direct the exchange of information

and documentation concerning the existence of the debt, and setting the

matter for a telephonic hearing on June 23, 2010.
The Respondent, Rural Development (RD) complied with that Order

and a Narrative was filed, together with supporting documentation on

April 30 and May 19, 2010. David Dodge filed documentation with RD

with his Petition, (including his affidavit) and it was forwarded to the

Hearing Clerk on/about March 18, 2010.  
Mr. Dodge was represented by Michael Iacopino, Esq. and RD was

represented by Mary Kimball and Gene Elkin, Esq. The parties were

sworn. 
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Following the oral hearing, Petitioner filed a brief on July 28, 2010

and a follow-up attachment on October 28, 2010.  RD filed its Reply

brief on October 26, 2010.
In his brief, Mr. Dodge advanced the following arguments,

• That the debt should be dismissed because RD had not proved

the debt.

• That RD did not prove the amount owed by Petitioner.

• That the doctrine of laches and limitations apply.

• That Petitioner did not receive actual notice of the judicial

foreclosure on/about January 24, 1998.

• That RD failed to prove that Petitioner remained obligated

after March 19, 1993.

• That the entire claim for garnishment should fail and all

previously garnished monies returned.   

Discussion

RD’s brief essentially argues that the original note signed April 19,

1985 by David and Pamela Dodge (when they were still married) bound

David Dodge through two subsequent re-amortizations (post-divorce)

without his consent or concurrence.  The totality of the financial

circumstances surrounding the re-amortizations in 1993 and 1996 are

absent from the evidence.  RD’s brief makes it clear that there were

numerous periods of delinquencies on the loans and that “required

[financial] documentation” was provided by Pamela Dodge in March

1993 which allowed RD to grant her additional subsidy on her monthly

mortgage payment. RD’s failure to require David Dodge’s written

acquiescence to the two re-amortizations twice denied him of any

opportunity to cut his losses and force a partition and/or sale of the

premises and/or specifically enforce paragraph 9 of the Partial

Permanent Stipulation between the divorced couple.  RD proffered no

evidence that David Dodge was notified of the deteriorating financial

condition of the RD loan from and after March 19, 1993. 
What emerges through the haze of the second and third re-
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amortizations is that RD did not use due diligence in obtaining current

financial information about the remaining borrower (Pamela only),

ignored traditional principles of agency, and relied fully on the

knowingly outdated authority of Pamela Dodge to make two generous

re-amortizations of the loan to the detriment of David Dodge. 
RD’s reference to the law regarding laches (U.S. v. Kirkpatrick, 22

U.S. 720 (1824) and statute of limitation (Arch Mineral Corporation v.

Bruce M. Babbitt, 894 F. Supp. 974 (1995) will be adopted as

controlling law in this case.
On the basis of the entire record before me, the following

Findings of Fact, Conclusions of Law and Order will be entered.

Findings of Fact

1. On April 19, 1985, the Petitioner (and his then wife, Pamela Dodge)

received a home mortgage loan in the amount of $49,900 from Farmers

Home Administration (FmHA), United States Department of Agriculture

(USDA), now  Rural Development (RD) for a residential property

located in Suncook, NH. RX-1.
2. David Dodge and Pamela Dodge were divorced on October 11, 1991.

(Petitioner’s affidavit).
3. The loan was re-amortized on/about March 19, 1993 and again on

November 19, 1996. RX-3 @ p. 3 of 3.
4. The parties defaulted on the loan. 
5. The property was sold at a judicial foreclosure on/about January 24,

1998 with constructive notice in the Concord Monitor newspaper ( a

legal publication of general circulation) and attempted good faith actual

notice via certified mail to David Dodge’s last known address.  
6. The net proceeds from the foreclosure sale were $49,680.00.  (RX-3).
7. Treasury has collected and applied $1,322.55 from one or both of the

debtors in this matter. (RX-3).
8. RD has calculated the principal as $43,794.16, the interest as

$2,802.89 and the delinquent taxes as $7,899.88 for total due in the

amount of $54,497.03 as of the time of the re-amortization in March 19,

1993. (RD Reply brief)
9. RD presented no evidence of agency authority (ostensible or actual)

of Pamela Dodge to re-amortize the loan on March 19, 1993 or

November 19, 1996 on behalf of David Dodge. 
10.Neither party provided evidence of the net fair market value of the

house as of March 19, 1993. 
11.I find that the net value at public auction of the house in January
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1998 ($49,680) to be the only credible evidence of its value on March

19, 1993.
12.I find David Dodge liable for $3,494.48 ($54,497.03 - $49,680.00 -

$1,322.55) plus potential Treasury fees.  

Conclusions of Law

1. David Dodge is jointly and severally indebted to USDA Rural

Development for the mortgage loan extended to him and his then wife,

Pamela Dodge prior to March 19, 1993.
2. After March 19, 1993, David Dodge is liable to USDA Rural

Development in the amount of $3,495.23, plus potential Treasury fees. 
3. All procedural requirements for administrative wage garnishment set

forth in 31 C.F.R. §285.11 have been met.
4. RD may proceed with administrative garnishment of Petitioner David

Dodge.

Order

For the foregoing reasons, RD may garnishment Petitioner’s wages. 

Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re:  STACEY COLEY.
AWG Docket No. 10-0301.
Decision and Order.
Filed October 29, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Jill S. Clifton, Administrative Law Judge.

1. The hearing by telephone was held on October 27, 2010.  Ms. Stacey

Coley, the Petitioner (“Petitioner Coley”), participated, representing

herself (appeared pro se).  Rural Development, an agency of the United

States Department of Agriculture (USDA), is the Respondent (“USDA

Rural Development”) and was represented by Mary E. Kimball.  
2. The address for USDA Rural Development for this case is  
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Mary E. Kimball, Branch Accountant 
USDA / RD New Program Initiatives Branch 
Bldg 105 E, FC-22, Post D-2 
4300 Goodfellow Blvd 
St Louis MO 63120-1703 

mary.kimball@stl.usda.gov 314.457.5592 phone 
314.457.4426 FAX 

Summary of the Facts Presented 

3. Petitioner Coley owes to USDA Rural Development a balance of

$29,370.41 in repayment of (a) one loan that she assumed in 1996, and

(b) a second loan that she borrowed in 1996.  Both loans were from the

USDA Farmers Home Administration, now known as USDA Rural

Development.  Petitioner Coley borrowed to buy a home in Georgia, and

the $29,370.41 balance is now unsecured (“the debt”).  See USDA Rural

Development Exhibits, plus Narrative, Witness & Exhibit List (filed

July 26 and September 2, 2010), which are admitted into evidence,

together with the testimony of Mary Kimball.  
4. Potential Treasury fees in the amount of 28% (the collection agency

keeps 25% of what it collects; Treasury keeps another 3%) on of

$29,370.41 would increase the current balance by $8,223.71, to

$37,594.12.  See USDA Rural Development Exhibits, esp. RX-6, pages

1 and 2, which have to be added together.  
5. Petitioner Coley’s testimony and Consumer Debtor Financial

Statement (filed September 27, 2010), which are admitted into evidence,

prove that she works 35 hours per week as a Cashier and is paid roughly

$*** per hour, gross.  Petitioner Coley testified that she receives food

stamps and that her 3 children who live with her are on Medicaid.  
6. Petitioner Coley’s disposable pay does not support garnishment,

which would create hardship.  31 C.F.R. § 285.11.  
7. Petitioner Coley is responsible and willing and able to negotiate the

disposition of the debt with Treasury’s collection agency.  

Discussion

8. Through October 31, 2011, NO garnishment is authorized.  See

paragraphs 5 and 6.  I encourage Petitioner Coley and the collection

agency to negotiate promptly the repayment of the debt.  Petitioner

Coley, this will require you to telephone the collection agency after you



Jo Ann Sanchez n/k/a Olivarez

69 Agric.  Dec.  1243

1243

receive this Decision.  Petitioner Coley, you may ask to be considered

for “disability inability to pay.”  The toll-free number for you to call is

1-888-826-3127. 
9. Petitioner Coley has made progress repaying, primarily through her

income tax refunds, in 2004, 2007, and 2008.  RX-5.  

Findings, Analysis and Conclusions 

10.The Secretary of Agriculture has jurisdiction over the parties,

Petitioner Coley and USDA Rural Development; and over the subject

matter, which is administrative wage garnishment.  
11.Petitioner Coley owes the debt described in paragraphs 3 and 4.  
12.Through October 31, 2011, NO garnishment is authorized.  31

C.F.R. § 285.11.  
13.This Decision does not prevent repayment of the debt through offset

of Petitioner Coley’s income tax refunds or other Federal monies

payable to the order of Ms. Coley.  

Order

14.Until the debt is repaid, Petitioner Coley shall give notice to USDA

Rural Development or those collecting on its behalf, of any changes in

her mailing address; delivery address for commercial carriers such as

FedEx or UPS; FAX number(s); phone number(s); or e-mail address(es). 

15.USDA Rural Development, and those collecting on its behalf, are

NOT authorized to proceed with garnishment through October 31,

2011. 
Copies of this Decision shall be served by the Hearing Clerk upon

each of the parties.  

__________

In re:  JO ANN SANCHEZ, n/k/a OLIVAREZ.
AWG Docket No. 10-0394.
Decision and Order.
Filed October 29, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Jill S. Clifton, Administrative Law Judge.
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1. The hearing by telephone was held October 28, 2010.  Jo Ann

Olivarez, formerly known as Jo Ann Sanchez, the Petitioner (“Petitioner

Olivarez”), participated, representing herself (appearing pro se).  Rural

Development, an agency of the United States Department of Agriculture

(USDA), is the Respondent (“USDA Rural Development”) and was

represented by Mary E. Kimball.  
2. The address for USDA Rural Development for this case is  

Mary E. Kimball, Branch Accountant 
USDA / RD New Program Initiatives Branch 
Bldg 105 E, FC-22, Post D-2 
4300 Goodfellow Blvd 
St Louis MO 63120-1703 

mary.kimball@stl.usda.gov 314.457.5592 phone 
314.457.4426 FAX 

Summary of the Facts Presented 

3. Petitioner Olivarez owes to USDA Rural Development a balance of

$13,061.53, in repayment of a $27,577.00 United States Department of

Agriculture Farmers Home Administration loan made in 1990 for a

home in Texas, the balance of which is now unsecured (“the debt”).  See

USDA Rural Development Exhibits, plus Narrative, Witness & Exhibit

List (filed September 28, 2010), plus Mary Kimball’s testimony, all of

which are admitted into evidence.  
4. Potential Treasury fees in the amount of 28% (the collection agency

keeps 25% of what it collects; Treasury keeps another 3%) on

$13,061.53 would increase the current balance by $3,657.23, to

$16,718.76.  See USDA Rural Development Exhibits, esp. RX-5.  
5. Petitioner Olivarez’s testimony and exhibits prove that she moved

out of the home (the security for the debt) in about 1994, while Eduardo

Sanchez, her former husband, remained in the home.  See Petitioner

Olivarez’s exhibits, including her Hearing Request statements and

Consumer Debtor Financial Statement prepared in June 2010, plus

Petitioner Olivarez’s testimony, all of which are admitted into evidence. 

6. In 1998, the home went through foreclosure sale.  By then, $9,567.43

in interest had accrued.  The $43,819.69 due prior to the foreclosure sale

included:  
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$ 27,286.39 principal 
     9,567.43 accrued interest 
  6,965.87 “fee” balance [real property taxes likely

included]

$ 43,819.69 
======== 

7. The foreclosure sale in 1998 yielded $26,500.00, which reduced the

$43,819.69 to $17,319.69.  An additional fee for advertising ($92.96)

increased the debt to $17,412.65.  Treasury offsets and garnishments

have paid down the debt by $4,351.12, reducing the balance to

$13,061.53.  See RX-4.  
8. Petitioner Olivarez works 40 hours per week as a Certified Nurse

Aide and is paid $*** per hour, gross.  Petitioner Olivarez’s monthly

disposable income is roughly $**** per month (gross pay minus

Federal, Social Security, Medicare and vision and dental health

insurance withholding).  Garnishment at 15% of her disposable pay

would yield roughly $*** per month in repayment of the debt, but she

cannot withstand garnishment in that amount without hardship for her

family and herself.  31 C.F.R. § 285.11. Petitioner Olivarez and her

husband support the two children in their home, in addition to providing

for themselves.  Her family disposable income (including her husband’s

disposable income, and he is not obligated to pay the debt) barely meets

the family’s reasonable monthly living expenses of roughly $*** per

month.  
9. When Petitioner Olivarez’s necessary contribution to the family’s

reasonable living expenses is subtracted from her disposable income, she

has little remaining available for garnishment without causing hardship. 

I have taken her family obligations into account in limiting the potential

garnishment to repay “the debt” (see paragraph 3) to zero per cent (0%)

of Petitioner Olivarez’s disposable pay through October 2011; and no

more than 4% of Petitioner Olivarez’s disposable pay thereafter.  31

C.F.R. § 285.11.  
10.Petitioner Olivarez is responsible and willing and able to negotiate

the disposition of the debt with Treasury’s collection agency.  

Discussion
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11.Through October 31, 2011, NO garnishment is authorized. 

Thereafter, garnishment up to 4% of Petitioner Olivarez’s disposable

pay is authorized.  See paragraphs 8 and 9.  I encourage Petitioner

Olivarez and the collection agency to negotiate promptly the

repayment of the debt.  Petitioner Olivarez, this will require you to

telephone the collection agency after you receive this Decision.  The

toll-free number for you to call is 1-888-826-3127.  Petitioner Olivarez,

you may choose to offer to the collection agency to compromise the debt

for an amount you are able to pay, to settle the claim for less.  
12.Petitioner Olivarez has made substantial progress repaying the debt. 

RX-4.  

Findings, Analysis and Conclusions 

13.The Secretary of Agriculture has jurisdiction over the parties,

Petitioner Olivarez and USDA Rural Development; and over the subject

matter, which is administrative wage garnishment.  
14.Petitioner Olivarez owes the debt described in paragraphs 3 and 4. 
15.Through October 31, 2011, NO garnishment is authorized. 

Thereafter, garnishment up to 4%  of Petitioner Olivarez’s disposable

pay is authorized.  31 C.F.R. § 285.11.  
16.This Decision does not prevent repayment of the debt through offset

of Petitioner Olivarez’s income tax refunds or other Federal monies

payable to the order of Ms. Olivarez.  

Order

17.Until the debt is repaid, Petitioner Olivarez shall give notice to

USDA Rural Development or those collecting on its behalf, of any

changes in her mailing address; delivery address for commercial carriers

such as FedEx or UPS; FAX number(s); phone number(s); or e-mail

address(es). 
18.USDA Rural Development, and those collecting on its behalf, are

NOT authorized to proceed with garnishment through October 31,

2011.  Thereafter, USDA Rural Development, and those collecting on

its behalf, are authorized to proceed with garnishment, up to 4%  of

Petitioner Olivarez’s disposable pay.  31 C.F.R. § 285.11.  
Copies of this Decision shall be served by the Hearing Clerk upon

each of the parties.  

__________
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In re:  VERA LOUISE REYNOLDS, f/k/a VERA WOOD.
AWG Docket No. 10-0305.
Decision and Order.
Filed November 2, 2010.

AWG.

Mary Kimball and Dale Theurer, for RD.
Vera Louise Reynolds, Pro se.
Decision issued by Peter M. Davenport, Chief Administrative Law Judge.

This matter is before the Administrative Law Judge upon the request

of Vera Louise Reynolds, formerly Vera Wood for a hearing to address

the existence or amount of a debt alleged to be due, and if established,

the terms of any repayment prior to imposition of an administrative

wage garnishment.  On August 27, 2010, a Prehearing Order was

entered to facilitate a meaningful conference with the parties as to how

the case would be resolved, to direct the exchange of information and

documentation concerning the existence of the debt, and setting the

matter for a telephonic hearing on November 2, 2010.
The Respondent complied with that Order and a Narrative was filed,

together with supporting documentation on October 1, 2010. The

Petitioner filed her documentation which was filed with to the Hearing

Clerk on October 7, 2010. In her request for the hearing, the Petitioner

asserted that she did not owe the full amount of the debt because the

debt should have been released when the residence was sold at

foreclosure and that she should not owe the full amount because she was

married at the time of foreclosure and that her spouse should have to

bear part of the debt.  
On the basis of the entire record before me, the following Findings

of Fact, Conclusions of Law and Order will be entered.

Findings of Fact

1. On June 2, 1995, the Petitioner assumed a home mortgage loan

in the amount of $31,879.00 from Farmers Home Administration

(FmHA), United States Department of Agriculture (USDA), now

Rural Development (RD) for property located in Fort Meade,

Florida and on the same date obtained an additional loan from

FmHA in the amount of $11,600.00. Both loans were secured by

a mortgage on the property. RX-2.
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2. The property was sold at a foreclosure sale on October 8, 1998

with proceeds realized from that sale in the amount of

$33,500.00, leaving a balance due of $18,957.97. RX-4.
3. Treasury offsets totaling $3,498.63 exclusive of Treasury fees

have been received. RX-4.
4. The remaining unpaid debt is in the amount of $15,459.34

exclusive of potential Treasury fees. RX-5.
5. The Petitioner’s disposable income roughly approximates her

monthly expenses and she is under a financial hardship at the

present time. 

Conclusions of Law

1. Vera Louise Reynolds is indebted to USDA Rural Development

in the amount of $15,459.34 exclusive of potential Treasury fees

for the mortgage loans extended to her.
2. All procedural requirements for administrative wage offset set

forth in 31 C.F.R. §285.11 have been met; however, the

Petitioner’s current financial hardship makes administrative wage

garnishment inappropriate at this time.
3. The Respondent is NOT entitled to administratively garnish the

wages of the Petitioner.

Order

For the foregoing reasons, the wages of the Petitioner shall NOT be

subjected to administrative wage garnishment at this time; however, her

financial condition may be subject to review after a period of twelve

months. The debt shall remain at Treasury for any other appropriate

action by that agency.
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re:  MEGAN McDONALD.
AWG Docket No. 10-0311.
Decision and Order.
Filed November 2, 2010.

AWG.

Mary Kimball and Dale Theurer, for RD.
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Megan McDonald, Pro se.
Decision issued by Peter M. Davenport, Chief Administrative Law Judge.

This matter is before the Administrative Law Judge upon the request

of Megan McDonald for a hearing to address the existence or amount of

a debt alleged to be due, and if established, the terms of any repayment

prior to imposition of an administrative wage garnishment.  On August

27, 2010, a Prehearing Order was entered to facilitate a meaningful

conference with the parties as to how the case would be resolved, to

direct the exchange of information and documentation concerning the

existence of the debt, and setting the matter for a telephonic hearing on

November 2, 2010.
A Narrative had previously been filed, together with supporting

documentation on August 13, 2010. The Petitioner filed documentation

relating to her financial condition which was filed with the Hearing

Clerk on October 18, 2010. 
On the basis of the entire record before me, the following Findings

of Fact, Conclusions of Law and Order will be entered.

Findings of Fact

1. On July 31, 2006, the Petitioner obtained a home mortgage loan

in the amount of $61,150.00 from Farmers Home Administration

(FmHA), United States Department of Agriculture (USDA), now

Rural Development (RD) for property located in Strawberry

Point, Iowa. RX-1.
2. The property was sold at a short sale on May 16, 2008 with

proceeds and an escrow balance realized in the amount of

$53,354.36, leaving a balance due of $14,250.78. RX-3.
3. Treasury offsets totaling $9,003.79 exclusive of Treasury fees

have been received. RX-3.
4. The remaining unpaid debt is in the amount of $5,246.99

exclusive of potential Treasury fees. RX-3, 4.
5. The Petitioner’s disposable income roughly approximates her

monthly expenses and she is under a financial hardship at the

present time. 

Conclusions of Law

1. Megan McDonald is indebted to USDA Rural Development in
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the amount of $5,246.99 exclusive of potential Treasury fees for

the mortgage loans extended to her.
2. All procedural requirements for administrative wage offset set

forth in 31 C.F.R. §285.11 have been met; however, the

Petitioner’s current financial hardship makes administrative wage

garnishment inappropriate at this time.
3. The Respondent is NOT entitled to administratively garnish the

wages of the Petitioner.

Order

For the foregoing reasons, the wages of the Petitioner shall NOT be

subjected to administrative wage garnishment at this time. The debt shall

remain at Treasury for any other appropriate action by that agency.
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re:  LEE ROY COPELAND.
AWG Docket No. 10-0313.
Decision and Order.
Filed November 2, 2010.

AWG.

Mary Kimball and Dale Theurer, for RD.
M. Faye McCord, Esquire, for Petitioner.
Decision issued by Peter M. Davenport, Chief Administrative Law Judge.

This matter is before the Administrative Law Judge upon the request

of Lee Roy Copeland for a hearing to address the existence or amount

of a debt alleged to be due, and if established, the terms of any

repayment prior to imposition of an administrative wage garnishment. 

On August 27, 2010, a Prehearing Order was entered to facilitate a

meaningful conference with the parties as to how the case would be

resolved, to direct the exchange of information and documentation

concerning the existence of the debt, and setting the matter for a

telephonic hearing on November 2, 2010.
A Narrative, together with supporting documentation was filed on

September 27, 2010. The Petitioner filed extensive documentation which

was filed with the Hearing Clerk on October 18, 2010. Included in the

documentation is a Deed to Secure Debt for Georgia which recites that
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“The debt (as evidence [sic] by the Promissory Notes listed on this Deed

to Secure Debt) and secured by this Deed to Secure Debt being satisfied

due to payment in full or a voluntary conveyance and the borrower has

been released from the liability of those Promissory Notes.” The

documentation filed by the Petitioner indicates that the Petitioner’s ex-

wife received possession and title to the property by virtue of a quitclaim

deed in the divorce proceedings with the Petitioner being given a hold

harmless provision in the divorce decree. The ex-wife is deceased. The

Petitioner was not a party to the ex-wife’s subsequent conveyance and

there is no evidence in the file that he was afforded either notice of the

pending sale or an opportunity to cure any default.  
On the basis of the entire record before me, the following Findings

of Fact, Conclusions of Law and Order will be entered.

Findings of Fact

1. On July 31, 2006, the Petitioner and his then wife assumed a

home mortgage loan in the amount of $23,800.00 from Farmers

Home Administration (FmHA), United States Department of

Agriculture (USDA), now Rural Development (RD) for property

located in Cartersville, Georgia and on the same date obtained a

loan from FmHA in the amount of $10,800.00. RX-1, 2.
2. The Petitioner and his wife divorced in 1983 and pursuant to the

terms of the Property Settlement Jennifer M. Copeland was given

title to the property by quitclaim deed and required to hold the

Petitioner harmless from any obligation thereon. R-2, 3.
3. The property was conveyed by Jennifer M. Copeland to James A.

Davis on September 30, 1997. 
4. The record is devoid of evidence that the Petitioner was given

notice of the sale or opportunity to cure any default then existing.
5. On November 14, 1997, Mark A. Rice, a Community

Development Manager executed on behalf of USDA a Deed to

Secure Debt for Georgia which recites that “The debt (as

evidence [sic] by the Promissory Notes listed on this Deed to

Secure Debt) and secured by this Deed to Secure Debt being

satisfied due to payment in full or a voluntary conveyance and the

borrower has been released from the liability of those Promissory

Notes.”
6. The amount of $5,808.09 together with the related Treasury fees
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were improperly collected from the Petitioner and should be

repaid.

Conclusions of Law

1. Lee Roy Copeland is not indebted to USDA Rural Development

in any amount for the mortgage loans extended to him, having

been released from such obligation by the Deed to Secure Debt

for Georgia.
2. The Petitioner is entitled to be repaid all amounts improperly

collected from him on account of the debt sought to be collected

by USDA.

Order

For the foregoing reasons, the administrative wage garnishment

proceeds are ORDERED TERMINATED and all amounts collected

from him including Treasury fees on account of the debt alleged to be

due shall be repaid.
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re:  SHARON MEADOR, n/k/a SHARON VOORHEES.
AWG Docket No. 10-0356.
Decision and Order.
Filed November 2, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Jill S. Clifton, Administrative Law Judge.

1. The hearing by telephone was held on October 26, 2010.  Ms. Sharon

A. Voorhees, formerly known as Sharon A. Meador, the Petitioner

(“Petitioner Voorhees”), participated, representing herself (appearing

pro se).  Rural Development, an agency of the United States Department

of Agriculture (USDA), is the Respondent (“USDA Rural

Development”) and was represented by Mary E. Kimball.  
2. The address for USDA Rural Development for this case is  

Mary E. Kimball, Branch Accountant 
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USDA / RD New Program Initiatives Branch 
Bldg 105 E, FC-22, Post D-2 
4300 Goodfellow Blvd 
St Louis MO 63120-1703 

mary.kimball@stl.usda.gov 314.457.5592 phone 
314.457.4426 FAX 

Summary of the Facts Presented 

3. Petitioner Voorhees owes to USDA Rural Development a balance of

$29,113.94 in repayment of a loan that she and her former husband

borrowed in 1984.  The loan was from the USDA Farmers Home

Administration, now known as USDA Rural Development.  Petitioner

Voorhees and her former husband borrowed to buy a home in Missouri,

and the $29,113.94 balance is now unsecured (“the debt”).  See USDA

Rural Development Exhibits, plus Narrative, Witness & Exhibit List

(filed September 3, 2010), which are admitted into evidence, together

with the testimony of Mary Kimball.  
4. Potential Treasury fees in the amount of 28% (the collection agency

keeps 25% of what it collects; Treasury keeps another 3%) on

$29,113.94 would increase the current balance by $8,151.90, to

$37,265.84.  See USDA Rural Development Exhibits, esp. RX-5.  
5. Petitioner Voorhees’ Consumer Debtor Financial Statement (filed

October 14, 2010) and her Hearing Request documents and statements

are admitted into evidence, together with the testimony of Petitioner

Voorhees.  Petitioner Voorhees proved that in 1989, her co-borrower, in

their dissolution of marriage, was awarded the home that was security

for the debt; and he was ordered to hold her harmless for the debt. 

Petitioner Voorhees proved that much of the debt now remaining was

caused by her former husband’s failure to make payments and his

abandoning the house; for two years the house was vacant, and when it

was sold, it brought only $15,000.  [The debt by then was $50,960.89,

including $11,625.12 in interest.]  RX-4.  The following shows the

increase in debt, largely her former husband’s, the co-borrower’s, doing: 

1984 $ 39, 888.00  loan made; 
1989          ? dissolution, judge ordered home & debt to co-

borrower; 
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1992 $ 36,007.81 reamortization, likely co-borrower’s delinquency

(RX-1, p.3);  
1999 $ 50,960.89 balance due prior to foreclosure sale (RX-4); 
1999 $ 36,827.87 balance immediately after $15,000 sale proceeds

applied (includes $866.98 pre-foreclosure fees) 

6. Petitioner Voorhees proved that she works up to 32 hours per week

as a Data Analyst in IT Security and is paid $**** per hour, gross. 

Petitioner Voorhees testified that frequently she does not work the 32

hours per week that are scheduled because of other demands and

difficulties, including those of her adult daughter living with her who is

disabled and has applied for Supplemental Security Income (SSI). 

Petitioner Voorhees’ disposable pay probably ranges from $**** to

$**** per year, and she is delinquent in paying about $*** in personal

property taxes (for 2007, 2008, and 2009).  
7. Petitioner Voorhees’ disposable pay does not support garnishment,

which would create hardship.  31 C.F.R. § 285.11.  
8. Petitioner Voorhees is responsible and willing and able to negotiate

the disposition of the debt with Treasury’s collection agency.  

Discussion

9. Through November 30, 2011, NO garnishment is authorized.  See

paragraphs 5, 6 and 7.  I encourage Petitioner Voorhees and the

collection agency to negotiate promptly the repayment of the debt. 

Petitioner Voorhees, this will require you to telephone the collection

agency after you receive this Decision.  Petitioner Voorhees, you may

ask that the debt be apportioned separately to you and your former

husband the co-borrower; you may ask to be considered for “disability

inability to pay.”  The toll-free number for you to call is 1-888-826-

3127. 
10.Petitioner Voorhees has made progress repaying, primarily through

her income tax refunds.  RX-4, p. 2.  

Findings, Analysis and Conclusions 

11.The Secretary of Agriculture has jurisdiction over the parties,

Petitioner Voorhees and USDA Rural Development; and over the

subject matter, which is administrative wage garnishment.  
12.Petitioner Voorhees owes the debt described in paragraphs 3 and 4. 
13.Through November 30, 2011, NO garnishment is authorized.  31
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C.F.R. § 285.11.  
14.This Decision does not prevent repayment of the debt through offset

of Petitioner Voorhees’ income tax refunds or other Federal monies

payable to the order of Ms. Voorhees.  

Order

15.Until the debt is repaid, Petitioner Voorhees shall give notice to

USDA Rural Development or those collecting on its behalf, of any

changes in her mailing address; delivery address for commercial carriers

such as FedEx or UPS; FAX number(s); phone number(s); or e-mail

address(es). 
16.USDA Rural Development, and those collecting on its behalf, are

NOT authorized to proceed with garnishment through November 30,

2011.    
Copies of this Decision shall be served by the Hearing Clerk upon

each of the parties.  

__________

In re:  MARILYN J. PROSPER.
AWG Docket No. 10-0423.
Final Decision and Order.
Filed November 2, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Stephen M. Reilly, Hearing Official.

This matter is before me upon the request of the Petitioner, Marilyn

J. Prosper, for a hearing in response to efforts of Respondent, USDA’s

Rural Development Agency, Rural Housing Service, to institute a

federal administrative wage garnishment against her.  On September 27,

2010, I issued a Pre-hearing Order setting the date for the hearing and

requiring the parties to exchange information concerning the amount of

the debt.  
Rural Housing filed a copy of its Narrative along with exhibits RX-1

through RX-7 on October 14, 2010.  Ms. Prosper filed a copy of her

Consumer Debtor Financial Statement on October 18, 2010.  Ms.

Prosper acknowledged receipt of Rural Housing’s Narrative and
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Exhibits.  Rural Housing acknowledged receipt Ms. Prosper’s Consumer

Debtor Financial Statement.
I conducted a telephone hearing on October 29, 2010.  Rural Housing

was represented by Mary Kimball who testified on behalf of the agency. 

Ms. Prosper represented herself.  The witnesses were sworn.  
On May 21, 1982, Ms. Prosper borrowed $38,400.00 from USDA

Farmers Home Administration to purchase her residence in Navasota,

Texas.  (RX-1, RX-2).  By 1998, Ms. Prosper became delinquent on the

loan.  In October 1998, Ms. Prosper re-amortized the loan, adding the

amount delinquent to the outstanding principal, making the new

principal amount owed $43,838.45.  
On June 18, 2002, Rural Housing sent Ms. Prosper a Notice of

Default and on July 9, 2002, Rural Housing accelerated the loan

notifying Ms. Prosper of its intent to foreclose.  (RX-4).  In February

2004, Ms. Prosper initiated Chapter 13 Bankruptcy proceedings. 

However, Ms. Prosper failed to pursue the case and it was dismissed,

without any resolution, on August 16, 2004.  (RX-5).
Rural Housing sold the property at a foreclosure sale on December

7, 2004.  At the time of the sale, Ms. Prosper owed $59,687.84

($39,025.59 in principal, $15,753.42 in interest and $4,908.83 in fees). 

Rural Housing received $31,000.00 from the foreclosure sale. 

Subsequent collections bring the amount due to $24,412.84.  (RX-6). 

In addition, there are potential fees due Treasury of $6,835.60 for a total

amount due of $31,248.44.  (RX-7). 
Based on the testimony during the hearing and the record before me,

I conclude that Ms. Prosper owes $24,412.84 on the USDA Rural

Housing loan.  In addition, there are potential fees of $6,835.60 due the

US Treasury for the cost of collection.  In determining if garnishment is

appropriate, I examine the Ms. Prosper’s Consumer Debtor Financial

Statement.  Based on Ms. Prosper’s testimony and her Consumer Debtor

Financial Statement, Ms. Prosper’s total income is approximately $***

per month in Social Security disability payments.  As such, I find that

garnishment is not authorized at this time.  1

Findings of the Facts

As discussed by Ms. Kimball at the hearing, if Ms. Prosper’s disability income1

exceeds a certain level, it is subject to offset provisions.  Those provisions are not the
subject of this proceeding and are not governed by this order.
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1. On May 21, 1982, Ms. Prosper borrowed $38,400.00 from USDA

Farmers Home Administration to purchase her residence in Navasota,

Texas.  
2. In October 1998, Ms. Prosper re-amortized the loan, adding the

amount delinquent to the outstanding principal, making the new

principal amount owed $43,838.45.  
3. In February 2004, Ms. Prosper initiated Chapter 13 Bankruptcy

proceedings.  However, Ms. Prosper failed to pursue the case and it was

dismissed, without any resolution, on August 16, 2004. 
4. Rural Housing sold the property at a foreclosure sale on

December 7, 2004.  At the time of the sale, Ms. Prosper owed

$59,687.84 ($39,025.59 in principal, $15,753.42 in interest and

$4,908.83 in fees).  Rural Housing received $31,000.00 from the

foreclosure sale.  Subsequent collections bring the amount due to

$24,412.84.  In addition, there are potential fees due Treasury of

$6,835.60 for a total amount due of $31,248.44.  
5. Ms. Prosper’s income is approximately $*** per month in Social

Security disability payments.  

Conclusions

1. The Secretary of Agriculture has jurisdiction over the parties, Ms.

Prosper and USDA Rural Development Agency, Rural Housing Service;

and over the subject matter, which is administrative wage garnishment. 
2. Petitioner Marilyn J. Prosper is indebted to USDA’s Rural

Development Agency, Rural Housing Service program in the amount of

$24,412.84.
3. In addition, Ms. Prosper is indebted for potential fees due to the

US Treasury in the amount of  $6,835.60.
4. Ms. Prosper’s financial circumstances are such that garnishment

is not appropriate at this time.  

Order

Until the debt is fully paid, Ms. Prosper shall give notice to USDA

Rural Development  Agency, Rural Housing Service of any changes in

her mailing address; delivery address for commercial carriers such as

FedEx or UPS; FAX number(s); phone number(s); or e-mail address(es). 

USDA Rural Development Agency, Rural Housing Service, is not
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authorized at this time to proceed with garnishment.  Rural Housing may

review Ms. Prosper’s financial circumstances on a annual basis and, if

appropriate, seek garnishment at that time.
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re:  BOBBY LEE.
AWG Docket No. 10-0319.
Decision and Order.
Filed November 3, 2010.

AWG.

Mary Kimball and Dale Theurer, for RD.
John G. Goarlay, Jr., for Petitioner.
Decision issued by Peter M. Davenport, Chief Administrative Law Judge.

This matter is before the Administrative Law Judge upon the request

of Bobby Lee for a hearing to address the existence or amount of a debt

alleged to be due, and if established, the terms of any repayment prior

to imposition of an administrative wage garnishment.  On August 27,

2010, a Prehearing Order was entered to facilitate a meaningful

conference with the parties as to how the case would be resolved, to

direct the exchange of information and documentation concerning the

existence of the debt, and setting the matter for a telephonic hearing on

November 3, 2010.
A Narrative had previously been filed, together with supporting

documentation on August 13, 2010. During the hearing, upon

questioning by the judge it became apparent that the documentation filed

with the Narrative contained only an unsigned copy of the Note and

failed to adequately describe the property upon which the security

interest was claimed.  
On the basis of the entire record before me, the following Findings

of Fact, Conclusions of Law and Order will be entered.

Findings of Fact 

Although a Promissory Note dated April 20, 1993 was attached as

purported evidence of the debt, the copy of the Note was unsigned and

none of the documentation in the file identifies any specific property as

being the subject of the mortgage claimed.
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Conclusions of Law

1. The Respondent Rural Development failed to meet its burden of

proof in establishing a debt in this case.
2. The Petitioner Bobby Lee is found not to owe Rural Development

any sum on account of the 1993 mortgage loan purportedly made to him.

Order

1. The wage garnishment proceedings brought against Bobby Lee are

ORDERED TERMINATED.
2. The account shall be recalled from Treasury as satisfied in full.
3. Amounts previously collected by Treasury need not be refunded.

Copies of this Order will be served upon the parties by the Hearing

Clerk.

__________

In re:  WENDY BOULIER.
AWG Docket No. 10-0404.
Decision and Order.
Filed November 4, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Jill S. Clifton, Administrative Law Judge.

1. The hearing by telephone was held as scheduled November 4, 2010. 

Wendy Boulier, the Petitioner (“Petitioner Boulier”), failed to appear. 

[She failed to appear by telephone; she did not provide a phone number

where she could be reached.]  Rural Development, an agency of the

United States Department of Agriculture (USDA), is the Respondent

(“USDA Rural Development”) and was represented by Mary E.

Kimball.  
2. The address for USDA Rural Development for this case is  

Mary E. Kimball, Branch Accountant 
USDA / RD New Program Initiatives Branch 
Bldg 105 E, FC-22, Post D-2 
4300 Goodfellow Blvd 
St Louis MO 63120-1703 

mary.kimball@stl.usda.gov 314.457.5592 phone 
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314.457.4426 FAX 

3. I encourage Petitioner Boulier and the collection agency to work

together to establish a repayment schedule rather than immediately

proceeding with garnishment, even though this Decision authorizes

garnishment, up to 15% of Petitioner Boulier’s disposable pay.  See 31

C.F.R. § 285.11.  Petitioner Boulier, obviously, will have to make

herself available to the collection agency if she wants to negotiate.  See

paragraph 9.  
4. This is Petitioner Boulier’s case (she filed the Petition), and in

addition to failing to be available for the hearing, Petitioner Boulier

failed to file with the Hearing Clerk any information.  Petitioner

Boulier’s deadline for that was October 22, 2010.  

Summary of the Facts Presented 

5. Petitioner Boulier owes to USDA Rural Development a balance of

$58,177.16, in repayment of United States Department of Agriculture /

Rural Housing Service Guarantee for a loan made in 2007 by

Countrywide Home Loans, Inc., for a home in Maine, the balance of

which is now unsecured (“the debt”).  See USDA Rural Development

Exhibits, plus Narrative, Witness & Exhibit List (filed October 1, 2010),

which are admitted into evidence, together with the testimony of Ms.

Kimball.  
6. Potential Treasury fees in the amount of 28% (the collection agency

keeps 25% of what it collects; Treasury keeps another 3%) on

$58,177.16, would increase the current balance by $16,289.60, to

$74,466.76.  See USDA Rural Development Exhibits, esp. RX-6.  
7. With her Hearing Request Petitioner Boulier provided a letter dated

in July 2010, stating that the home went into foreclosure in August

2008, and that she has not been in the house since July 2008.  Petitioner

Boulier provided no information about her income and expenses and no

indication of hardship.  I have no way of evaluating the factors to be

considered under 31 C.F.R. § 285.11; consequently I must presume that

Petitioner Boulier can withstand garnishment up to 15% of Petitioner

Boulier’s disposable pay.  
8. Petitioner Boulier is responsible and able to negotiate the disposition

of the debt with Treasury’s collection agency.  

Discussion
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9. Garnishment up to 15% of Petitioner Boulier’s disposable pay is

authorized.  See paragraphs 7 and 8.  I encourage Petitioner Boulier

and the collection agency to negotiate promptly the repayment of the

debt.  Petitioner Boulier, this will require you to telephone the collection

agency after you receive this Decision.  The toll-free number for you to

call is 1-888-826-3127.  Petitioner Boulier, you may choose to offer to

the collection agency to compromise the debt for an amount you are able

to pay, to settle the claim for less.  

Findings, Analysis and Conclusions 

10.The Secretary of Agriculture has jurisdiction over the parties,

Petitioner Boulier and USDA Rural Development; and over the subject

matter, which is administrative wage garnishment.  
11.Petitioner Boulier owes the debt described in paragraphs 5 and 6.  
12.Garnishment is authorized, up to 15% of Petitioner Boulier’s

disposable pay.  31 C.F.R. § 285.11.  
13.This Decision does not prevent repayment of the debt through offset

of Petitioner Boulier’s income tax refunds or other Federal monies

payable to the order of Ms. Boulier.  

Order

14.Until the debt is repaid, Petitioner Boulier shall give notice to USDA

Rural Development or those collecting on its behalf, of any changes in

her mailing address; delivery address for commercial carriers such as

FedEx or UPS; FAX number(s); phone number(s); or e-mail address(es). 

15.USDA Rural Development, and those collecting on its behalf, are

authorized to proceed with garnishment, up to 15% of Petitioner

Boulier’s disposable pay.  31 C.F.R. § 285.11.  
Copies of this Decision shall be served by the Hearing Clerk upon

each of the parties.  

__________

In re:  MICHAEL C. CORDILL.
AWG Docket No. 10-0439.
Final Decision and Order.
Filed November 5, 2010.

AWG.
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Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Stephen M. Reilly, Hearing Official.

This matter is before me upon the request of the Petitioner, Michael

C. Cordill, for a hearing in response to efforts of Respondent, USDA’s

Rural Development Agency, Rural Housing Service, to institute a

federal administrative wage garnishment against him.  On September 27,

2010, I  issued a Pre-hearing Order setting the time for a hearing and

requiring the parties to exchange information concerning the amount of

the debt.  
Rural Housing filed a copy of its Narrative along with exhibits RX-1

through RX-5 on October 21, 2010.  Mr. Cordill filed a copy of his

Consumer Debtor Financial Statement on October 20, 2010.  
I conducted a telephone hearing on November 1, 2010.  Rural

Housing was represented by Mary Kimball who testified on behalf of

the agency.  Because Mr. Cordill could not leave his workplace, Mr.

Cordill’s wife, Jawanna Cordill, represented Mr. Cordill.  The witnesses

were sworn.  Ms. Cordill acknowledged receipt of Rural Housing’s

Narrative and Exhibits.  Rural Housing acknowledged receipt Mr.

Cordill’s Consumer Debtor Financial Statement.
On March 14, 1994, Mr. Cordill assumed a USDA Farmers Home

Administration loan in order to purchase his residence in Cedar Bluff,

Virginia.  The loan assumption was for $41,667.60.  In order to

complete the sale Mr. Cordill also borrowed an additional $10,480.00

from the Farmers Home Administration.  (Narrative, RX-1, RX-2).  
By 1998, Mr. Cordill became delinquent on the loan.  Rural

Development foreclosed on the loan, holding a foreclosure sale on

December 18, 1998, at which it received $37,326.94 for the property. 

At the time of the sale, Mr. Cordill owed a total of $57,245.16 on the

loan.  This comprised of $50,716.17 in principal, $5,720.16 in interest

and $808.83 in fees.  The sale proceeds were applied to the account and

with additional fees of $650.00 and additional receipts of $456.40 the

amount owed is $20,112.12.  In addition, there are potential fees due

Treasury of $5,631.39 for a total amount due of $25,743.51.  (RX-4,

RX-5). 
Based on the testimony during the hearing and the record before me,

I conclude that Mr. Cordill owes $20,112.12 on the USDA Rural

Development loan.  In addition, there are potential fees of $5,631.39 due

the US Treasury for the cost of collection.  
In determining if garnishment is appropriate, I examined Mr.
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Cordill’s Consumer Debtor Financial Statement.  Based on Ms. Cordill’s

testimony and the Consumer Debtor Financial Statement, Mr. Cordill

has made significant improvements in his financial condition.  The one

potential difficulty is that Mr. Cordill pays almost $*** per month in

child support for the four sons that live with him.  Ms. Cordill indicated

that there are current legal proceedings to modify the current child

support situation.  While this is important background information, it

does not alleviate Mr. Cordill’s obligation to repay the amount owed on

the foreclosed mortgage.
Examining the Consumer Debtor Financial Statement, I determine

that garnishment is appropriate.  Based on Mr. Cordill’s income and

expenses, including an anticipated decrease in child support payments, 

I find that garnishment is appropriate, up to 10% of Mr. Cordill’s’s

disposable pay.  However, as recommended by Rural Development, in

order to allow the legal process regarding the child support modification

to be completed, I am delaying commencement of garnishment until July

1, 2011.  During this delay, I encourage Mr. Cordill and the collection

agency to work together to establish a repayment schedule rather than

proceeding with garnishment.  Shortly after receiving this decision, Mr.

Cordill should contact the US Treasury at 1-888-826-3127 to discuss a

compromise settlement or payment schedule for the debt.

Findings of the Facts

1. On March 14, 1994, Mr. Cordill assumed a $41,667.60 USDA

Farmers Home Administration loan in order to purchase his residence

in Cedar Bluff, Virginia.  In addition Mr. Cordill borrowed an additional

$10,480.00 from the Farmers Home Administration to complete the sale.
2. In 1998, Mr. Cordill became delinquent on the loan and Rural

Development foreclosed on the loan.
3. Rural Development held a foreclosure sale on December 18,

1998, at which it received $37,326.94 for the property.
4. At the time of the sale, Mr. Cordill owed a total of $57,245.16 on

the loan ($50,716.17 in principal, $5,720.16 in interest and $808.83 in

fees).  Additional fees of $650.00 and additional receipts of $456.40

brought the amount due to $20,112.12.  In addition, there are potential

fees due Treasury of $5,631.39 for a total amount due of $25,743.51.  

Conclusions of Law
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1. The Secretary of Agriculture has jurisdiction over the parties, Mr.

Cordill and USDA Rural Development Agency, Rural Housing Service;

and over the subject matter, which is administrative wage garnishment. 
2. Petitioner Michael C. Cordill is indebted to USDA’s Rural

Development Agency, Rural Housing Service program in the amount of

$$20,112.12.
3. In addition, Mr. Cordill is indebted for potential fees due to the

US Treasury for the debt collection in the amount of  $5,631.39.
4. All procedural requirements for administrative wage garnishment

set forth in 31 C.F.R. § 285.11 have been met.
5. I conclude that Mr. Cordill disposable pay supports garnishment,

up to 10% of his disposable pay (within the meaning of 31 C.F.R. §

285.11); and Mr. Cordill has no circumstances of financial hardship

(within the meaning of 31 C.F.R. § 285.11).  

Order

Until the debt is fully paid, Mr. Cordill shall give notice to USDA

Rural Development  Agency, Rural Housing Service of any changes in

his mailing address; delivery address for commercial carriers such as

FedEx or UPS; FAX number(s); phone number(s); or e-mail address(es). 

USDA Rural Development Agency, Rural Housing Service, and

those collecting on its behalf, are authorized to garnish up to 10% of Mr.

Cordill’s disposable pay.  Garnishment may not commence prior to July

1, 2011.  
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re:  DONNIE MARTIN.
AWG Docket No. 10-0386.
Decision and Order.
Filed November 8, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Stephen M. Reilly, Hearing Official.

This matter is before me upon the request of the Petitioner, Donnie

Martin, for a hearing in response to efforts of Respondent, USDA’s



Janice Dove

69 Agric. Dec. 1265

1265

Rural Development Agency, Rural Housing Service, to institute a

federal administrative wage garnishment against him.  On September 27,

2010, I  issued a Pre-hearing Order setting the hearing date and requiring

the parties to exchange information concerning the amount of the debt. 

I conducted a telephone hearing on November 8, 2010.  Rural

Housing was represented by Mary Kimball.  Mr. Martin represented

himself.  At the beginning of the hearing, Ms. Kimball indicated that

Rural Development intended to waive the balance due on Mr. Martin’s

Farmers Home Administration loan on the property at question in this

proceeding located in Gainsboro, TN.
Because Rural Development waived the loan balance, Mr. Martin

does not have debt due to Rural Development for the property. 

Therefore, administrative wage garnishment is not appropriate.

Order

USDA Rural Development Agency, Rural Housing Service, and

those collecting on its behalf, are not authorized to proceed with

garnishment of Mr. Martin’s pay.  
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re:  JANICE DOVE.
AWG Docket No. 10-0324.
Decision and Order.
Filed November 9, 2010.

AWG.

Mary Kimball and Dale Theurer, for RD.
Janice Dove, Pro se.
Decision issued by Peter M. Davenport, Chief Administrative Law Judge.

This matter is before the Administrative Law Judge upon the request

of Janice Dove for a hearing to address the existence or amount of a debt

alleged to be due, and if established, the terms of any repayment prior

to imposition of an administrative wage garnishment.  On August 27,

2010, a Prehearing Order was entered to facilitate a meaningful

conference with the parties as to how the case would be resolved, to

direct the exchange of information and documentation concerning the
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existence of the debt, and setting the matter for a telephonic hearing on

November 9, 2010.
The Respondent complied with that Order and a Narrative was filed,

together with supporting documentation on September 27, 2010. The

Petitioner failed to provide the Judge’s office with a telephone number

as directed in the Prehearing Order and has not provided any additional

information subsequent to the filing of a request for a hearing.  Noting

the non compliance with the Prehearing Order and having received

nothing further from the Petitioner, her request for a hearing will be

deemed waived and the matter will be decided upon the record.
On the basis of the entire record before me, the following Findings

of Fact, Conclusions of Law and Order will be entered.

Findings of Fact

1. On May 25, 2006, Janice Dove applied for and received a home

mortgage loan guarantee from Rural Development (RD), United

States Department of Agriculture (USDA) (Exhibit RX-1) and on

June 22, 2006 obtained a home mortgage loan for property

located in Coldwater, Michigan from American Southwest

Mortgage Corp for $55,300.00.  
2. In 2007, the Petitioner defaulted on the mortgage loan and

foreclosure proceedings were initiated in January of 2008. RX-2.
3. JP Morgan Chase Bank, N.A. submitted a loss claim as the

servicing lender and  USDA paid Chase the sum of   $33,220.44

for accrued interest, protective advances, liquidation costs and

property sale costs. RX-2.
4. Treasury offsets totaling $7,649.43 have been received. RX-5.
5. The remaining unpaid debt is in the amount of $25,362.60,

exclusive of potential Treasury fees. RX-5.

Conclusions of Law

1. Janice Dove is indebted to USDA Rural Development in the

amount of $25,362.60, exclusive of potential Treasury fees for the

mortgage loan guarantee extended to her.
2. All procedural requirements for administrative wage offset set

forth in 31 C.F.R. §285.11 have been met.
3. The Respondent is entitled to administratively garnish the wages

of the Petitioner.

Order
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For the foregoing reasons, the wages of the Janice Dove shall be

subjected to administrative wage garnishment at the rate of 15% of

disposable pay, or such lesser amount as might be specified in 31 C.F.R.

§ 285.11(i).
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re:  CHERYL PATTERSON.
AWG Docket No. 10-0334.
Decision and Order.
Filed November 10, 2010.

AWG.

Mary Kimball and Dale Theurer, for RD.
Cheryl Patterson, Pro se.
Decision issued by Peter M. Davenport, Chief Administrative Law Judge.

This matter is before the Administrative Law Judge upon the request

of Cheryl Patterson for a hearing to address the existence or amount of

a debt alleged to be due, and if established, the terms of any repayment

prior to imposition of an administrative wage garnishment.  On August

30, 2010, a Prehearing Order was entered to facilitate a meaningful

conference with the parties as to how the case would be resolved, to

direct the exchange of information and documentation concerning the

existence of the debt, and setting the matter for a telephonic hearing on

November 10, 2010.
The Respondent previously filed a Narrative together with supporting

documentation on July 28, 2010. The Petitioner failed to provide the

Judge’s office with a telephone number as directed in the Prehearing

Order and has not provided any additional information subsequent to the

filing of a request for a hearing.  Noting the non compliance with the

Prehearing Order and having received nothing further from the

Petitioner, her request for a hearing will be deemed waived and the

matter will be decided upon the record.
On the basis of the entire record before me, the following Findings

of Fact, Conclusions of Law and Order will be entered.

Findings of Fact
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1. On August 5, 1994, the Petitioner received a home mortgage loan

in the amount of $60,780.00 from Farmers Home Administration

(FmHA), United States Department of Agriculture (USDA), now 

Rural Development (RD) for property located in Covington,

Tennessee. RX-1.
2. The property was sold at a foreclosure sale on February 20, 2001

with proceeds realized from that sale in the amount of

$42,123.63, leaving a balance due of $29,297.88. RX-3.
3. The remaining unpaid debt is in the amount of $29,303.23

exclusive of potential Treasury fees. RX-4.

Conclusions of Law

1. Cheryl Patterson is indebted to USDA Rural Development in the

amount of $29,303.23 exclusive of potential Treasury fees for the

mortgage loan extended to her.
2.  All procedural requirements for administrative wage offset set

forth in 31 C.F.R. §285.11 have been met.
3. The Respondent is entitled to administratively garnish the wages

of the Petitioner.

Order

For the foregoing reasons, the wages of Cheryl Patterson  shall be

subjected to administrative wage garnishment at the rate of 15% of

disposable pay, or such lesser amount as might be specified in 31 C.F.R.

§ 285.11(i).
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re:  BRENDA I. CRUZ.
AWG Docket No. 10-0342.
Decision and Order.
Filed November 10, 2010.

AWG.

Mary Kimball and Dale Theurer, for RD.
Brenda Cruz, Pro se.
Decision issued by Peter M. Davenport, Chief Administrative Law Judge.

This matter is before the Administrative Law Judge upon the request

of Brenda I. Cruz for a hearing to address the existence or amount of a
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debt alleged to be due, and if established, the terms of any repayment

prior to imposition of an administrative wage garnishment.  On August

30, 2010, a Prehearing Order was entered to facilitate a meaningful

conference with the parties as to how the case would be resolved, to

direct the exchange of information and documentation concerning the

existence of the debt, and setting the matter for a telephonic hearing on

November 10, 2010.
The Respondent previously filed a Narrative together with supporting

documentation on July 28, 2010. The Petitioner filed her documentation,

including information concerning her financial condition with the

Hearing Clerk’s Office on September 20, 2010. At the time that she

requested a hearing, she argued that West Virginia law precludes

collection of this debt.
On the basis of the entire record before me, the following Findings

of Fact, Conclusions of Law and Order will be entered.

Findings of Fact

1. On October 28, 1992, the Petitioner received a home mortgage

loan in the amount of $61,200.00 from Farmers Home

Administration (FmHA), United States Department of Agriculture

(USDA), now Rural Development (RD) for property located in

Lost Creek, West Virginia. RX-1. The loan was subsequently

reamortized with a principal balance of 64,286.17 on November

28, 1999 to allow her to become again current.
2. The property was sold at a foreclosure sale on July 12, 2002 with

proceeds realized by USDA from that sale in the amount of

$43,083.15, leaving a balance due of $29,671.69. RX-3.
3. Since the sale proceeds were received, USDA has received

$2,125.51 in offsets from Treasury. RX-3.
4. The remaining unpaid debt is in the amount of $27,546.18

exclusive of potential Treasury fees. RX-4.
5. The Petitioner’s current wages and expenses are approximately

the same.

Conclusions of Law

1. Brenda I. Cruz is indebted to USDA Rural Development in the

amount of $27,546.18 exclusive of potential Treasury fees

exclusive of potential Treasury fees for the mortgage loan
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extended to her.
2. West Virginia law does not preclude administrative collection of

this debt.
3. The Petitioner is under a financial hardship at the present time.
4. The Respondent is NOT entitled to administratively garnish the

wages of the Petitioner at this time.

Order

For the foregoing reasons, the wages of the  shall NOT be subjected

to administrative wage garnishment at this time, but may be reviewed

after six months to a year determine whether the Petitioner’s financial

condition has improved.
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re:  CHANDRA SMITH.
AWG Docket No. 10-0346.
Decision and Order.
Filed November 10, 2010.

AWG.

Mary Kimball and Dale Theurer, for RD.
Chandra Smith, Pro se.
Decision issued by Peter M. Davenport, Chief Administrative Law Judge.

This matter is before the Administrative Law Judge upon the request

of Chandra Smith for a hearing to address the existence or amount of a

debt alleged to be due, and if established, the terms of any repayment

prior to imposition of an administrative wage garnishment.  On August

30, 2010, a Prehearing Order was entered to facilitate a meaningful

conference with the parties as to how the case would be resolved, to

direct the exchange of information and documentation concerning the

existence of the debt, and setting the matter for a telephonic hearing on

November 10, 2010.
The Respondent previously filed a Narrative together with supporting

documentation on October 14, 2010. The Petitioner filed her

documentation including information concerning her financial condition

with the Hearing Clerk on October 13, 2010. At the hearing, Ms. Smith

indicated that she did not know what she was signing when she signed

the note and mortgage and volunteered the information that she had been
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in drug rehabilitation programs on several occasions.
On the basis of the entire record before me, the following Findings

of Fact, Conclusions of Law and Order will be entered.

Findings of Fact

1. On July 10, 2001, the Petitioner received a home mortgage loan

in the amount of $60,780.00 from Farmers Home Administration

(FmHA), United States Department of Agriculture (USDA), now 

Rural Development (RD) for property located in Forsyth,

Georgia. RX-1, 2.
2. The property was sold at a foreclosure sale on October 7, 2003.

After deducting expenses the application of the proceeds realized

from that sale left a balance of 28,488.64. RX-5.
3. Treasury offset payments in the amount of $1,557.57, exclusive

of Treasury fees have been received from Treasury. RX-6.
4. The remaining unpaid debt is in the amount of $29,303.23

exclusive of potential Treasury fees. RX-4.

Conclusions of Law

1. Chandra Smith is indebted to USDA Rural Development in the

amount of $29,303.23 exclusive of potential Treasury fees for the

mortgage loan extended to her.
2. All procedural requirements for administrative wage offset set

forth in 31 C.F.R. §285.11 have been met.
3. The Respondent is entitled to administratively garnish the wages

of the Petitioner.

Order

For the foregoing reasons, the wages of Chandra Smith  shall be

subjected to administrative wage garnishment at the rate of 15% of

disposable pay, or such lesser amount as might be specified in 31 C.F.R.

§ 285.11(i).
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re:  SHARRON HEATHERLY, n/k/a CHRISTIANSEN.
AWG Docket No. 10-0349. 
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Decision and Order.
Filed November 12, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Jill S. Clifton, Administrative Law Judge.

1. The hearing by telephone was held on October 26 and November 10,

2010.  Ms. Sharron Christiansen, formerly known as Sharron Heatherly,

the Petitioner (“Petitioner Christiansen”), participated, representing

herself (appearing pro se).  Rural Development, an agency of the United

States Department of Agriculture (USDA), is the Respondent (“USDA

Rural Development”) and was represented by Mary E. Kimball.  
2. The address for USDA Rural Development for this case is  

Mary E. Kimball, Branch Accountant 
USDA / RD New Program Initiatives Branch 
Bldg 105 E, FC-22, Post D-2 
4300 Goodfellow Blvd 
St Louis MO 63120-1703 

mary.kimball@stl.usda.gov 314.457.5592 phone 
314.457.4426 FAX 

Summary of the Facts Presented 

3. Petitioner Christiansen owes to USDA Rural Development a balance

of $82,000.72 in repayment of a loan that she borrowed in 1998.  The

loan was from the USDA Rural Housing Service.  Petitioner

Christiansen borrowed to buy a home in Texas, and the $82,000.72

balance is now unsecured (“the debt”).  See USDA Rural Development

Exhibits, plus Narrative, Witness & Exhibit List (filed October 18,

2010), which are admitted into evidence, together with the testimony of

Mary Kimball.  
4. Potential Treasury fees in the amount of 28% (the collection agency

keeps 25% of what it collects; Treasury keeps another 3%) on

$82,000.72 would increase the current balance by $22,960.20, to

$104,960.92.  See USDA Rural Development Exhibits, esp. RX-5.  
5. Admitted into evidence are the testimony of Petitioner Christiansen,

and Petitioner Christiansen’s Narrative and Exhibits, including her

Consumer Debtor Financial Statement (filed October 15 and 20, 2010),

and her Hearing Request documents and statements.  
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6. Petitioner Christiansen proved that the home she bought in 1998 had

structural defects.  The Inspection Report made before she bought the

home states, regarding the pier and beam foundation, “some movement”

and comments “Exterior Piers at Bear wall slopes,” but nevertheless

concludes “over all foundation ok.”  PX-2 and PX-3.  [I read “Bear

wall” to mean bearing wall.]  Petitioner Christiansen writes in her

Narrative and she testified that a beam slipped, and due to movement of

the unstable foundation, wiring and plumbing broke, and “the floor was

separated from the wall by approximately 2-1/2 feet.”  Petitioner

Christiansen testified that she tried and failed to jack up the beam herself

and injured herself trying, and that she could not afford to hire the work

done.  Petitioner Christiansen testified persuasively that the failure of the

foundation made the home not habitable, not livable.  She testified that

the house actually broke in half.  Thus, Petitioner Christiansen now

owes a huge amount of money for a home that yielded only $12,045.00

in sale funds in October 2004.  RX-4.  Petitioner Christiansen testified

that she had borrowed 2 loans to buy the house.  The amount borrowed

from USDA Rural Housing Service was $53,200.00 in 1998.  By the

time of the foreclosure sale in 2004, that debt had grown:  

$  45,842.67 Principal Balance prior to sale 
$  13,399.39 Interest Balance prior to sale 
$  36,570.78 Fee Balance prior to sale [$19,102.34, her other loan,

see footnote 1] 
     $       564.63 Escrow Balance prior to sale 

$  95,248.21 Total Amount Due  prior to sale 1

RX-4.  

7. Petitioner Christiansen proved that she works up to 40 hours per

week as a label coordinator and is paid $*** per hour, gross (minimum

wage is $*** per hour).  Petitioner Christiansen testified that lately she

sometimes does not get 40 hours of work per week (the overtime she

enjoyed in the past is not available now).  Petitioner Christiansen was

On 7 June 2001, $19,102.34 was paid to a junior lien holder, Chase Bank of Texas,1

which was formerly Allied Mortgage, by USDA Rural Housing Service or USDA Rural
Development.  This $19,102.34 is part of the Fee Balance shown here.  The RX exhibit
in-between RX-2 and RX-3 details many of the fees, 2001 through 2004, including this
$19,102.34.
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off work in June 2010 for 3 weeks due to surgery, and her sick leave and

vacation time did not cover the entire absence.  Petitioner Christiansen

needs to file income tax returns for about six years.  Petitioner

Christiansen is separated from her husband and going through a difficult

divorce; she is buying a travel trailer and then will need a lot and utilities

in order to live in the travel trailer.  
8. Petitioner Christiansen’s disposable pay does not support

garnishment, which would create hardship.  31 C.F.R. § 285.11.  
9. Petitioner Christiansen is responsible and willing and able to

negotiate the disposition of the debt with Treasury’s collection agency. 

Discussion

10.Through November 30, 2011, NO garnishment is authorized.  See

paragraphs 6, 7 and 8.  I encourage Petitioner Christiansen and the

collection agency to negotiate promptly the disposition of the debt. 

Petitioner Christiansen, this will require you to telephone the collection

agency after you receive this Decision.  Petitioner Christiansen, you may

ask to be given consideration for the failure of the home’s foundation,

which, while not the fault of USDA Rural Housing Service, was not

your fault either.  You may ask to be given consideration for your

income being just barely above minimum wage, and, although you are

now receiving some past-due child support payments, your reasonable

and necessary living expenses still exceed your income.  The toll-free

number for you to call is 1-888-826-3127.  

Findings, Analysis and Conclusions 

11.The Secretary of Agriculture has jurisdiction over the parties,

Petitioner Christiansen and USDA Rural Development; and over the

subject matter, which is administrative wage garnishment.  
12.Petitioner Christiansen owes the debt described in paragraphs 3 and

4.  
13.Through November 30, 2011, NO garnishment is authorized.  31

C.F.R. § 285.11.  
14.This Decision does not prevent repayment of the debt through offset

of Petitioner Christiansen’s income tax refunds or other Federal

monies payable to the order of Ms. Christiansen.  

Order
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15.Until the debt is repaid, Petitioner Christiansen shall give notice to

USDA Rural Development or those collecting on its behalf, of any

changes in her mailing address; delivery address for commercial carriers

such as FedEx or UPS; FAX number(s); phone number(s); or e-mail

address(es). 
16.USDA Rural Development, and those collecting on its behalf, are

NOT authorized to proceed with garnishment through November 30,

2011.    
Copies of this Decision shall be served by the Hearing Clerk upon

each of the parties.  

__________

In re:  BILLIE DAWN BELL, n/k/a BILLIE DAWN WEDEL. 
AWG Docket No. 10-0330.
Decision and Order.
Filed November 15, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Jill S. Clifton, Administrative Law Judge.

1. The hearing by telephone was begun as scheduled September 28,

2010 and cannot be resumed, because Billie Dawn Bell, now known as

Billie Dawn Wedel, the Petitioner (“Petitioner Wedel”), has failed to

appear.  [Petitioner Wedel failed to appear by telephone for the hearing

September 28, 2010; she has failed to provide a phone number where

she could be reached.]  Petitioner Wedel represents herself (appears pro

se).  
2. With her Hearing Request, Petitioner Wedel provided

communications from counsel (from both Chuck Moss, Esq. in May

2010, and Anthony G. Mitchell, Esq. in May 2010) protesting

garnishment and offset.  I relieved Anthony G. Mitchell, Esq. of any

further obligation to represent Petitioner Wedel in this proceeding, now

that a divorce action is in progress, with Mr. Mitchell representing Mr.

Wedel.  Skye Shephard-Wood, Esq., has not entered her appearance in

this proceeding.  A copy of the email communications on September 28

and 29, 2010 from me to Skye Shephard-Wood and reply, is enclosed

with this Decision.  Nothing has been filed with the Hearing Clerk since

then.  
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3. Rural Development, an agency of the United States Department of

Agriculture (USDA), is the Respondent (“USDA Rural Development”)

and is represented by Mary E. Kimball.  The address for USDA Rural

Development for this case is  

Mary E. Kimball, Branch Accountant
USDA / RD New Program Initiatives Branch
Bldg 105 E, FC-22, Post D-2
4300 Goodfellow Blvd
St Louis MO 63120-1703 

mary.kimball@stl.usda.gov 314.457.5592 phone 
314.457.4426 FAX 

4. I encourage Petitioner Wedel and the collection agency to work

together to establish a repayment schedule rather than immediately

proceeding with garnishment, even though this Decision authorizes

garnishment, up to 15% of Petitioner Wedel’s disposable pay.  See 31

C.F.R. § 285.11.  Petitioner Wedel, obviously, will have to make herself

available to the collection agency if she wants to negotiate.  See

paragraph 11.  
5. This is Petitioner Wedel’s case (she filed the Petition), and in

addition to failing to be available for the hearing, Petitioner Wedel failed

to file with the Hearing Clerk any information.  Petitioner Wedel’s

initial deadline for that was September 14, 2010, and even following my

September 28, 2010 email, Petitioner Wedel failed to file with the

Hearing Clerk any information.  

Summary of the Facts Presented 

6. Petitioner Wedel owes to USDA Rural Development a balance of

$16,651.50, in repayment of United States Department of Agriculture /

Rural Housing Service Guarantee (see RX-1, esp. p. 2) for a loan made

in 2006 by JP Morgan Chase Bank, for a home in Oklahoma, the

balance of which is now unsecured (“the debt”).  See USDA Rural

Development Exhibits, plus Narrative, Witness & Exhibit List (filed

August 13, 2010), which are admitted into evidence, together with the

testimony of Ms. Kimball.  
7. This Guarantee establishes an independent obligation of Petitioner

Wedel, “I certify and acknowledge that if the Agency pays a loss claim

on the requested loan to the lender, I will reimburse the Agency for that

amount.  If I do not, the Agency will use all remedies available to it,



Billie Dawn Bell n/k/a Billie Dawn Wedel

69 Agric. Dec. 1275

1277

including those under the Debt Collection Improvement Act, to recover

on the Federal debt directly from me.  The Agency’s right to collect is

independent of the lender’s right to collect under the guaranteed note

and will not be affected by any release by the lender of my obligation to

repay the loan.  Any Agency collection under this paragraph will not be

shared with the lender.”  Thus, the communications from counsel (from

both Chuck Moss, Esq. in May 2010, and Anthony G. Mitchell, Esq. in

May 2010) protesting garnishment and offset, are ineffective, given the

Guarantee (see RX-1, esp. p. 2).  
8. Potential Treasury fees in the amount of 28% (the collection agency

keeps 25% of what it collects; Treasury keeps another 3%) on

$16,651.50 would increase the current balance by $4,662.42, to

$21,313.92.  See USDA Rural Development Exhibits, esp. RX-5.  
9. Petitioner Wedel has provided no information about her income and

expenses and no indication of hardship.  I have no way of evaluating the

factors to be considered under 31 C.F.R. § 285.11; consequently I must

presume that Petitioner Wedel can withstand garnishment up to 15% of

Petitioner Wedel’s disposable pay.  
10.Petitioner Wedel is responsible and able to negotiate the disposition

of the debt with Treasury’s collection agency.  

Discussion

11.Garnishment up to 15% of Petitioner Wedel’s disposable pay is

authorized.  See paragraph 9.  I encourage Petitioner Wedel and the

collection agency to negotiate promptly the repayment of the debt. 

Petitioner Wedel, this will require you to telephone the collection

agency after you receive this Decision.  The toll-free number for you to

call is 1-888-826-3127.  Petitioner Wedel, you may choose to offer to

the collection agency to compromise the debt for an amount you are able

to pay, to settle the claim for less.  

Findings, Analysis and Conclusions 

12.The Secretary of Agriculture has jurisdiction over the parties,

Petitioner Wedel and USDA Rural Development; and over the subject

matter, which is administrative wage garnishment.  
13.Petitioner Wedel owes the debt described in paragraphs 6, 7 and 8. 
14.Garnishment is authorized, up to 15% of Petitioner Wedel’s

disposable pay.  31 C.F.R. § 285.11.  
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15.This Decision does not prevent repayment of the debt through offset

of Petitioner Wedel’s income tax refunds or other Federal monies

payable to the order of Ms. Wedel.  

Order

16.Until the debt is repaid, Petitioner Wedel shall give notice to USDA

Rural Development or those collecting on its behalf, of any changes in

her mailing address; delivery address for commercial carriers such as

FedEx or UPS; FAX number(s); phone number(s); or e-mail address(es). 

17.USDA Rural Development, and those collecting on its behalf, are

authorized to proceed with garnishment, up to 15% of Petitioner

Wedel’s disposable pay.  31 C.F.R. § 285.11.  
Copies of this Decision shall be served by the Hearing Clerk upon

each of the parties.  

__________

In re:  LAKISHA HENSLEY.
AWG Docket No. 10-0428.
Final Decision and Order.
Filed November 4, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Stephen M. Reilly, Hearing Official.

This matter is before me upon the request of the Petitioner, Lakisha

Hensley, for a hearing in response to efforts of Respondent, USDA’s

Rural Development Agency, to institute a federal administrative wage

garnishment against her.  On September 27, 2010, I  issued a Pre-

hearing Order setting a hearing date and requiring the parties to

exchange information concerning the amount of the debt.  
Rural Development filed a copy of its Narrative along with exhibits

RX-1 through RX-6 on October 14, 2010.  Ms. Hensley did not file a

narrative, exhibits or a Consumer Debtor Financial Statement prior to

the hearing.
I conducted a telephone hearing on October 29, 2010.  Rural Housing

was represented by Ester McQuaid who testified on behalf of the

agency.  Ms. Hensley represented herself.  The witnesses were sworn. 

Ms. Hensley acknowledged that she received a copy of Rural

Development’s Narrative and Exhibits.  
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On October 1, 2006, Ms. Hensley moved into the Carmel Square

Apartments in Shreveport, La.  Ms. Hensley completed the Rural

Development Tenant Certification form (Form RD 3560-8) so that she

could participate in the Rental Assistance program.  On this form, Ms.

Hensley certified that she had no income from wages earned.  Her only

stated income was from child support payments and a support payment

from another individual.  (RX-1).  When Ms. Hensley recertified in

2007, she indicated that her only income was from child support.  (RX-

2).
A requirement of the Rental Assistance program is that participants

notify the rental management company of changes in household income

so that the level of rental assistance could be recalculated.  In August

2008, Rural Development determined that Ms. Hensley had been

employed at times while receiving rental assistance, and, therefore, Ms.

Hensley received unauthorized rental assistance benefits.  The rental

management company scheduled a meeting to discuss this with Ms.

Hensley but she moved prior to the meeting.  
During the hearing, Ms. Hensley acknowledged that she had income

during the time she received rental assistance, that the amounts of

income reported by the State of Louisiana to Rural Development were

generally accurate, and that she failed to report this income to the rental

management company as required.  
Rural Development calculated the amount of unauthorized rental

assistance received by Ms. Hensley to be $4013.00.  Ms. Hensley

acknowledged that this was accurate.  Therefore, I find that Ms. Hensley

owes Rural Development $4013.00.  In addition, there are potential fees

of $1123.64 due the US Treasury for the cost of collection for a total

amount due of $5136.64. 
Ms. Hensley did not file a Consumer Debtor Financial Statement,

however, during the hearing she provided to me information concerning

her current financial circumstances.  Based on this information, I find

that garnishment is appropriate, up to 15% of Ms. Hensley’s disposable

pay.  Ms. Hensley has been employed full time since March 2010. 

Because the regulations require continuous employment for 12 months

prior to commencing garnishment, I am postponing the implementation

of garnishment until April 1, 2011.  I encourage Ms. Hensley and the

collection agency to work together to establish a repayment schedule

prior to proceeding with garnishment.
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Findings of Fact

1. Ms. Hensley resided at the Carmel Square Apartments in

Shreveport, La. from October 1, 2006, until August 8, 2008.  During this

time Ms. Hensley received Rental Assistance from USDA Rural

Development. 
2. Ms. Hensley failed to report wages she received during this time,

as required by the Rental Assistance Program.
3. Rural Development determined that the amount of unauthorized

rental assistance received by Ms. Hensley was $4013.00.  In addition,

there are potential fees of $1123.64 due the US Treasury for the cost of

collection for a total amount due of $5136.64.
4. I find that Lakisha Hensley in indebted to Rural Development for

the amount of unauthorized rental assistance she received, $4013.00.  In

addition, there are potential fees of $1123.64 due the US Treasury.

Conclusions of Law

1. The Secretary of Agriculture has jurisdiction over the parties, Ms

Hensley and USDA Rural Development Agency, Rural Housing

Service; and over the subject matter, which is administrative wage

garnishment.     2. Petitioner Lakisha Hensley is indebted to USDA’s

Rural Development Agency in the amount of $4013.00.
3. In addition, Ms. Hensley is indebted for potential fees to the US

Treasury in the amount of $1123.64.
4. All procedural requirements for administrative wage garnishment

set forth in 31 C.F.R. § 285.11 have been met except that Ms. Hensley

has not been continuously employed for a period of 12 months.  
5. I conclude that Ms. Hensley disposable pay supports garnishment,

up to 15% of her disposable pay (within the meaning of 31 C.F.R. §

285.11); and Ms. Hensley has no circumstances of financial hardship

(within the meaning of 31 C.F.R. § 285.11).  

Order

Until the debt is fully paid, Ms. Hensley shall give notice to USDA

Rural Development  Agency, Rural Housing Service or those collecting

on its behalf, of any changes in his mailing address; delivery address for

commercial carriers such as FedEx or UPS; FAX number(s); phone

number(s); or e-mail address(es).  Ms. Hensley shall give notice to

USDA Rural Development  Agency, Rural Housing Service or those



Ulysses Dozier

69 Agric. Dec.  1281

1281

collecting on its behalf, of any changes in employment including the

circumstances of such changes, if any.  
USDA Rural Development Agency, Rural Housing Service, and

those collecting on its behalf, are authorized to garnish up to 15% of Ms.

Hensley’s disposable pay.  Garnishment may not commence prior to

April 1, 2011.  
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re:  ULYSSES DOZIER.
AWG Docket No. 10-0390.
Decision and Order.
Filed November 17, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Jill S. Clifton, Administrative Law Judge.

1. The hearing by telephone was held on October 28 and November 4,

2010.  Mr. Ulysses Dozier, the Petitioner (“Petitioner Dozier”),

participated, representing himself (appearing pro se).  Rural

Development, an agency of the United States Department of Agriculture

(USDA), is the Respondent (“USDA Rural Development”) and was

represented by Mary E. Kimball.  
2. The address for USDA Rural Development for this case is  

Mary E. Kimball, Branch Accountant 
USDA / RD New Program Initiatives Branch 
Bldg 105 E, FC-22, Post D-2 
4300 Goodfellow Blvd 
St Louis MO 63120-1703 

mary.kimball@stl.usda.gov 314.457.5592 phone 
314.457.4426 FAX 

Summary of the Facts Presented 

3. Petitioner Dozier owes to USDA Rural Development a balance of

$29,836.46 in repayment of a loan that he borrowed in 1993.  The loan
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was from the United States Department of Agriculture Farmers Home

Administration, now known as USDA Rural Development.  Petitioner

Dozier borrowed to buy a home in Mississippi, and the $29,836.46 

balance is now unsecured (“the debt”).  [This balance may have been

reduced by the time I sign this Decision, because garnishment is

ongoing, and Petitioner Dozier is paid weekly.]   See USDA Rural

Development Exhibits, plus Narrative, Witness & Exhibit List (filed

October 1, 2010), which are admitted into evidence, together with the

testimony of Mary Kimball.  
4. Potential Treasury fees in the amount of 28% (the collection agency

keeps 25% of what it collects; Treasury keeps another 3%) on

$29,836.46 would increase the current balance by $8,354.21, to

$38,190.67.  See USDA Rural Development Exhibits, esp. RX-5, plus

Ms. Kimball’s testimony.  
5. The amount borrowed from USDA Rural Development was

$44,500.00 in 1993.  By the time of the foreclosure sale in 2009, that

debt had grown to $61,977.61:  

$  35,179.12 Principal Balance prior to sale 
$  13,616.16 Interest Balance prior to sale 
$  13,182.33 Fee Balance prior to sale 
$  61,977.61 Total Amount Due prior to sale 

$  30,177.00 Total Amount Received from sale 

RX-6.  

So the sale proceeds paid less than half of what was owed.  

6. Also admitted into evidence are Petitioner Dozier’s testimony, and

Petitioner Dozier’s Consumer Debtor Financial Statement (filed October

29, 2010), and his Hearing Request documents and statements. 

Petitioner Dozier proved that he is a Parks and Recreation worker whose

gross pay is roughly $*** per hour, roughly $*** per week, and roughly

$**** to $**** per month.  Petitioner Dozier’s disposable pay is about

$*** per week; or about $**** per month.  Petitioner Dozier’s

reasonable and necessary living expenses (in Waynes County), about

$**** per month, are slightly more than his disposable pay.  His medical

care includes arthritis shots.  
7. Petitioner Dozier’s disposable pay does not support garnishment,

which would create hardship.  31 C.F.R. § 285.11.  
8. Petitioner Dozier is responsible and willing and able to negotiate the
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repayment of the debt with Treasury’s collection agency.  

Discussion

9. Through November 30, 2011, NO garnishment is authorized.  See

paragraphs 6 & 7.  I encourage Petitioner Dozier and the collection

agency to negotiate promptly the repayment of the debt.  Petitioner

Dozier, this will require you to telephone the collection agency after you

receive this Decision.  Petitioner Dozier, you may ask that the debt be

apportioned separately to you and your former wife the co-borrower;

you may ask to be given consideration for your disposable pay being

slightly less than your reasonable and necessary living expenses.  The

toll-free number for you to call is 1-888-826-3127.  

Findings, Analysis and Conclusions 

10.The Secretary of Agriculture has jurisdiction over the parties,

Petitioner Dozier and USDA Rural Development; and over the subject

matter, which is administrative wage garnishment.  
11.Petitioner Dozier owes the debt described in paragraphs 3 and 4.  
12.Through November 30, 2011, NO garnishment is authorized.  31

C.F.R. § 285.11.  
13.This Decision does not prevent repayment of the debt through offset

of Petitioner Dozier’s income tax refunds or other Federal monies

payable to the order of Mr. Dozier.  

Order

14.Until the debt is repaid, Petitioner Dozier shall give notice to USDA

Rural Development or those collecting on its behalf, of any changes in

his mailing address; delivery address for commercial carriers such as

FedEx or UPS; FAX number(s); phone number(s); or e-mail address(es). 

15.USDA Rural Development, and those collecting on its behalf, are

NOT authorized to proceed with garnishment through November 30,

2011.    
Copies of this Decision shall be served by the Hearing Clerk upon

each of the parties.  

__________

In re:  SUZANE M. STAFFORD.
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AWG Docket No. 10-0421.
Final Decision and Order.
Filed November 17, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Stephen M. Reilly, Hearing Official.

This matter is before me upon the request of the Petitioner, Suzane

M. Stafford, for a hearing in response to efforts of Respondent, USDA’s

Rural Development Agency, Rural Housing Service, to institute a

federal administrative wage garnishment against her.  On September 27,

2010, I issued a Pre-hearing Order setting the date for the hearing and

requiring the parties to exchange information concerning the amount of

the debt. 
Rural Development filed a copy of its Narrative along with exhibits

RX-1 through RX-6 on October 16, 2010.  Ms. Stafford filed her

Narrative and documents on October 21, 2010.  Both Rural

Development and Ms. Stafford supplemented their original filings prior

to the hearing.  
I conducted a telephone hearing on October 28, 2010.  Rural

Development was represented by Mary Kimball who testified on behalf

of the agency.  Ms. Stafford represented herself.  The witnesses were

sworn. 
Ms. Stafford acknowledged that she received a copy of Rural

Development’s Narrative and Exhibits.  Ms. Kimball acknowledged

receipt of Ms. Stafford’s Narrative and exhibits.  
On January 30, 1981, Ms. Stafford and her then husband, Barry

Moore, borrowed $35,750.00 from USDA Farmers Home

Administration to purchase their residence in Lamesa, TX. (RX-1, RX-

2).   In 1992, Ms. Stafford divorced her husband and subsequently

remarried, moving to Lubbock, TX.  In March 1992, Farmers Home

Administration released Mr. Moore from any liability for the loan.  
Prior to the foreclosure, Ms. Stafford made numerous attempts to

resolve the delinquency.   In an attempt to refinance/restructure the loan,1

Ms. Stafford contacted the local Farmers Home Administration office,

Ms. Stafford’s testimony was very credible.  Furthermore, her testimony was1

consistent with documents entered into evidence that were created in the 1990s,
contemporaneous with the events in question.  Rural Development, on the other hand,
provided no evidence to refute Ms. Stafford’s testimony.    
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in Lamesa, Texas, numerous timed during 1992 and 1993.  Because of

a restructuring she was told they could not assist her and she needed to

contact the Ft. Stockton office.  More than a dozen calls to the Ft.

Stockton office went unreturned.  When she finally talked to the

appropriate person at Ft. Stockton, he would not discuss refinancing

telling her that she needed to sell the house.  Ms. Stockton found two

prospective buyers, each of whom was rejected by Farmers Home

Administration.  
According to Rural Development’s Narrative, Farmers Home

Administration foreclosed on the loan and sold the house at a

foreclosure sale on April 1, 1997.  Other than the statement in the

narrative, there is nothing in the record to substantiate the details of the

sale.  Furthermore, according to a credible statement by Ms. Stafford,

Rural Development failed to inform her of the results of the sale.  The

first communication that Ms. Stafford received after the foreclosure was

a notice of  “Amount of past due debt owed to Rural Housing Service”

informing her that she owed $14,458.86.  This letter, dated October 20,

1997, also informed her that the debt will be submitted to the Treasury

Offset Program.  The letter included information for requesting a review

of the decision within 60 days.  On November 15, 1997, Ms. Stafford

requested a review.  Her request asked for an explanation of how the

amount of the debt was determined and she requested copies of the

appropriate documents – a right identified in the notice of the amount of

the debt.  
On March 17, 1998, Ms. Stafford again wrote to Rural Housing,

noting that she had yet to receive a response from Rural Housing and

again requesting details concerning the amount of the debt.  Ms. Stafford

received no further communication from Rural Housing until 2001,

when she received another notice of “Amount of past due debt owed to

Rural Housing Service,” now indicating that she owed $25,312.57.  
When Ms. Stafford got into financial difficulty, she did what a

reasonable person would do.  She attempted to contact the local Farmers

H om e Administration office, she sought assistance in

refinancing/restructuring the debt, she even found buyers for the

property.  When notified that she still had a debt due, she followed the

instructions in the letters from Rural Housing, she contacted Rural

Housing within the time allocated, she asked questions, asked for

documentation and suggested a repayment agreement.  Rural
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Development, in essence, ignored her efforts to resolve this.  I find this

troubling.  
Rural Development has “the burden of going forward to prove the

existence or the amount of the debt.”  (31 C.F.R. § 285.11(f)(8).)  The

evidence provided by Rural Development demonstrates that a debt

existed.  (Promissory Note, RX-1).  Rural Development presented no

evidence (other than unsupported statements in the Narrative and in

exhibit RX-4) that support Rural Development’s claim that the current

debt is $19,004.83.  The evidence problem I have is that the amounts

noted in exhibit RX-4 “Detailed Explanation of the Debt,” which is the

main exhibit to support the amount of the debt, do not correlate with the

amounts claimed in the Rural Development letters sent to Ms. Stafford. 

As an example, in its post-foreclosure letter to Ms. Stafford, dated

October 20, 1997, Rural Development states that she owes $14,458.86. 

However, exhibit RX-4 indicates the amount due post-foreclosure is

$20,226.51.  Without explanation or entry on RX-4, the amount jumps

to $25,312.57 in the April 30, 2001 letter to Ms. Stafford.  In addition,

other inconsistencies in the documentation before me raise concerns

about the accuracy of Rural Development’s claim.  
Without evidence to support their claim, such as a deficiency

judgment from a Texas court and documents from Rural Development’s

file, I find that Rural Development failed to meet its burden to prove the

amount of the debt.  Therefore, I have the task of determining the

amount of the remaining debt.  I find that the various collections through

Treasury and any other sources that have collected from Ms. Stafford

have paid the debt in full and as the date of my order, Ms. Stafford owes

nothing on this loan.  Therefore, wage garnishment is not appropriate. 

Order

Because I find that Ms. Stafford’s loan is paid in full, USDA Rural

Development Agency, Rural Housing Service, and those collecting on

its behalf, are not authorized to proceed with garnishment of Ms.

Stafford’s disposable pay.  
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re:  PAUL LaROCHE.
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AWG Docket No. 10-0129.
Final Decision and Order.
Filed November 18, 2010.

AWG.

MaryE. Kimball, for RD.
Petitioner, Pro se.
Decision issued by James P. Hurt, Hearing Official.

This matter is before me upon the request of the Petitioner, Paul D.

LaRoche, for a hearing in response to efforts of Respondent, USDA

Rural Development (RD), to institute a federal administrative wage

garnishment against him.  On March 18, 2010, I issued a Pre-hearing

Order requiring the parties to exchange information concerning the

amount of the debt.  The hearing date of May 17, 2010 was continued

until May 24, 2010 by agreement of the parties.  
I conducted a telephone hearing at the scheduled time.  USDA Rural

Development Agency (RD) was represented by Mary Kimball and Gene

Elkin, Esq. who testified on behalf of the RD agency.  
Petitioner was present and was represented by Richard Pennington,

Esq.
The witnesses were sworn in.  RD had filed a copy of a Narrative

along with exhibits RX-1 through RX-6 on April 30, 2010 with the

OALJ Hearing Clerk and certified that it mailed a copy of the same to

Petitioner.  On June 4, 2010, RD filed a post-hearing Additional

Narrative and Exhibits RX-7 through RX-10 and a Reply Brief on

August 2, 2010 and two financial statements on November 19, 2010 in

response to issues raised by Petitioner during the hearing.  Petitioner

filed his Narrative (5 pages) Exhibits PX-1 (2 pages), PX-2 (5 pages)

on/about May 18, 2010. 
Mr. LaRoche stated that he received RD’s initial Exhibits and

witness list.  Mr. LaRoche did not respond to RD’s Additional Narrative

and Exhibits.  
Petitioner’s position is that he should not be obligated to pay the full

current debt because RD endangered his equity by extending additional

credit to his estranged/divorced wife without his consent: (a) on or about

March 26, 1992, (b) again on February 26, 1995, (c) and again on April

26, 1997.  RD’s position is that Mr. LaRoche’s joint and several

obligation on the November 26, 1980 and the July 17, 1987 Promissory

Notes continues to be binding on him despite RD’s failure to obtain his
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concurrence with the three additional re-amortizations. 
I find that Paul D. LaRoche is liable for the deficiency (if any) on the

November 26, 1980 Promissory note and the July 17, 1987 Promissory

note as of the date of the March 26, 1992 re-amortzations.

Discussion

Under the regulations, the Agency has the burden to “prove the

existence or amount of the debt.” 31 CFR 285.11(f)(8)(i).   Initially,

I find that RD’s evidence of the balance due is only relevant for the

foreclosure date on November 1, 2000.  RX-5.    I also find that the three

additional typed paragraphs below the signature lines on RX-1@ p. 2 of

5 were added after the original instrument was signed on November 26,

1980 and those three paragraphs are not themselves binding on Mr.

LaRoche.  Mr. LaRoche signed the July 17, 1987 Promissory note as an

accommodation party - not a spouse as he had formerly done.  RD

would have been on notice to make further inquiry as to Leslie

LaRouche’s marital status and her individual current household income. 

Upon the signing of the March 26, 1992 re-amortization agreements, RD

failed to inquire as to the former spouse’s agency authority to sign on

behalf of her ex-husband.  RD has utterly failed to show Leslie LaRoche

had valid agency authority to bind Paul D. LaRoche in a new

commitment on/after March 26, 1992.  The original promissory notes for

accounts 5442497 and 5442484 both have a box @ IV checked as

“Payments shall not be deferred….”
Petitioner has challenged the existence and amount of the debt.  I find

that RD has not yet met its initial burden establishing of the “debt,” on

the last date for which Paul LaRouche would be obligated under the

terms of his November 11, 1980 Promissory note and July 17, 1987

Promissory note ( as an accommodation party). 

Findings of Fact

1. On November 26, 1980, Paul C. and Leslie D. LaRoche obtained

a USDA FmHA home mortgage loan for property located at 2## *****

Union St. Petersborough, NH 034**.    The borrowers signed a1

Promissory note (Account # 5442484) for $49,000.  RX-1 @ p. 1 of 5. 
2. Borrowers thereafter added a second mortgage to the property

subject to the first mortgage (PX-2 @ 5 of 5) and signed a Promissory

Complete address maintained in USDA records.1
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note (Account # 5442497) on July 17, 1987 for $32,750.00. Mr.

LaRoche signed as an accommodation party and not as a spouse. RX-1

@ p. 3 of 5. 
3. The property was re-amortized by Leslie LaRoche, individually,

on March 26, 1992 and RD added additional burden to the mortgaged

property by capitalizing the accrued interest of $2,232.06  (Account #

5442484) and $1,698.05 (Account # 5442497) resulting in a larger debt

secured by the property.  RX-7 @ p. 1 of 6; RX-8 @ p. 1 of 4.
4. The property was again re-amortized by Leslie LaRoche,

individually, on February 26, 1995 and RD added additional burden to

the mortgaged property by capitalizing the accrued interest of

$10,092.03 (Account # 5442484) and $4,527.96 (Account #5442497)

resulting in a larger debt secured by the property.  RX-7 @ p. 3 of 6,

RX-8 @ p. 3 of 4.
5. The property was again re-amortized by Leslie LaRoche,

individually, on April 26, 1997 and RD added additional burden to the

mortgaged property by capitalizing the accrued interest of $609.45

resulting in a larger debt secured by the property.  RX-7 @ p. 5 of 6.
6. Leslie LaRoche defaulted on the notes on August 7, 2000 and RD

foreclosed on the debt.  RX - 3.  The net amount of funds received by

RD from the foreclosure sale on November 1, 2000 was $92,200.00. 

RX-5.
7. RD has not clearly shown the delinquency status (if any) on the

loans as of March 26, 1992.  RD showed that Leslie LaRoche re-

amortized the two notes for $52,155.16 and $33,087.18 for a total of

$85,242.34.
8. RD has not shown the value of the property as of March 26, 1992.
9. The only evidence of the value of the property was the $92,200

of net funds received from the foreclosure sale on/about November 1,

2000. RX-5 @ p. 1 of 2.
10.RD received $6,636.64 (after deduction of Treasury fees) towards

the debt(s) from unknown sources.  RX-5 @ p. 1 of 2.
11.There is no evidence in the file concerning Petitioner’s timely

enforcement of his procedural rights regarding any overage he may have

paid.
12.At Paragraph IV of the November 26, 1980 original note for

account 5442484, the box “Payments shall not be deferred…” is

checked.
13.At Paragraph IV of the July 17, 1987 original note for account
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5442497, the box “Payments shall not be deferred…” is checked.

Conclusions of Law

1. Petitioner Paul LaRoche is indebted to USDA’s Rural

Development program under the terms of the November 26, 1980 and

July 17, 1987 Promissory notes, but the amount due when his ex-wife

re-amortized the notes on March 26, 1992 was not in evidence.
2. I find that Paul LaRoche is liable for $85,242.34 ( $52,155.16 +

$33,087.18).
2. Because I find the only credible net value of the property was

$92,200, I find that Paul LaRouche’s obligation has been extinguished

on the joint and several notes as of the re-amortization of July 17, 1987. 
3. Because I find that Paul LaRoche’s obligation was extinguished

before RD collected post foreclosure funds, I find that Petitioner is not

indebted for potential fees to the US Treasury. 
4. All procedural requirements for administrative wage garnishment

set forth in 31 C.F.R. ¶ 285.11 have been met.
5. Petitioner is under a duty to inform USDA’s Rural Development

of his current address, employment circumstances, and living expenses. 
6. RD may not administratively garnish Petitioners wages.

Order

1. The requirements of 31 C.F.R. ¶ 288.11(i) & (j) have been met. 

2. RD may not further administratively garnish this debtor. 
3. Copies of this Decision and Order shall be served upon the parties

by the Hearing Clerk’s office.

__________

In re:  JENNIFER DEGENHARDT, n/k/a JENNIFER LEHMAN.
AWG Docket No. 10-0307.
Decision and Order.
Filed November 18, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Jill S. Clifton, Administrative Law Judge.

1. The hearing by telephone was held on September 29, 2010.  Ms.

Jennifer Lehman, formerly known as Jennifer Degenhardt, the Petitioner

(“Petitioner Lehman”), participated, representing herself (appearing pro
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se).  Rural Development, an agency of the United States Department of

Agriculture (USDA), is the Respondent (“USDA Rural Development”)

and was represented by Mary E. Kimball.  The record was held open

through October 27, 2010 for Petitioner Lehman’s additional evidence,

and none was filed.  
2. The address for USDA Rural Development for this case is  

Mary E. Kimball, Branch Accountant 
USDA / RD New Program Initiatives Branch 
Bldg 105 E, FC-22, Post D-2 
4300 Goodfellow Blvd 
St Louis MO 63120-1703 

mary.kimball@stl.usda.gov 314.457.5592 phone 
314.457.4426 FAX 

Summary of the Facts Presented 

3. Petitioner Lehman owes to USDA Rural Development a balance of

$55,842.52 (as of July 12, 2010) in repayment of a United States

Department of Agriculture / Rural Housing Service Guarantee (see RX-

1, esp. p. 2) for a loan made in 2006, the balance of which is now

unsecured (“the debt”).  Petitioner Lehman borrowed to buy a home in

Illinois.  See USDA Rural Development Exhibits, plus Narrative,

Witness & Exhibit List (filed August 17, 2010), which are admitted into

evidence, together with the testimony of Mary Kimball.  
4. This Guarantee establishes an independent obligation of Petitioner

Lehman, “I certify and acknowledge that if the Agency pays a loss claim

on the requested loan to the lender, I will reimburse the Agency for that

amount.  If I do not, the Agency will use all remedies available to it,

including those under the Debt Collection Improvement Act, to recover

on the Federal debt directly from me.  The Agency’s right to collect is

independent of the lender’s right to collect under the guaranteed note

and will not be affected by any release by the lender of my obligation to

repay the loan.  Any Agency collection under this paragraph will not be

shared with the lender.”  RX-1, p. 2.  
5. Potential Treasury fees in the amount of 28% (the collection agency

keeps 25% of what it collects; Treasury keeps another 3%) on

$55,842.52 would increase the current balance by $15,635.91, to

$71,478.43.  RX-5. 
6. Petitioner Lehman’s Consumer Debtor Financial Statement (filed
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September 23, 2010), and her Hearing Request documents and

statements, and Petitioner Lehman’s testimony, are admitted into

evidence.  Petitioner Lehman works as an assistant manager and files a

joint tax return with her husband, who is not responsible to pay “the

debt.”  Petitioner Lehman’s disposable pay supports garnishment, up to

15% of Petitioner Lehman’s disposable pay (within the meaning of 31

C.F.R. § 285.11).  The evidence does not show that Petitioner Lehman

has any circumstances of financial hardship (within the meaning of 31

C.F.R. § 285.11).  
7. Petitioner Lehman is responsible and willing and able to negotiate

the repayment of the debt with Treasury’s collection agency.  

Discussion

8. Garnishment is authorized, up to 15% of Petitioner Lehman’s

disposable pay.  See paragraph 6.  I encourage Petitioner Lehman and

the collection agency to negotiate promptly the repayment of the debt. 

Petitioner Lehman, this will require you to telephone the collection

agency after you receive this Decision.  Petitioner Lehman, you may

choose to offer to the collection agency to compromise the debt for an

amount you are able to pay, to settle the claim for less.  The toll-free

number for you to call is 1-888-826-3127.  

Findings, Analysis and Conclusions 

9. The Secretary of Agriculture has jurisdiction over the parties,

Petitioner Lehman and USDA Rural Development; and over the subject

matter, which is administrative wage garnishment.  
10.Petitioner Lehman owes the debt described in paragraphs 3, 4 and 5. 

11.Garnishment is authorized, up to 15% of Petitioner Lehman’s

disposable pay.  31 C.F.R. § 285.11.  
12.This Decision does not prevent repayment of the debt through offset

of Petitioner Lehman’s income tax refunds or other Federal monies

payable to the order of Ms. Lehman.  

Order

13.Until the debt is repaid, Petitioner Lehman shall give notice to USDA

Rural Development or those collecting on its behalf, of any changes in

her mailing address; delivery address for commercial carriers such as

FedEx or UPS; FAX number(s); phone number(s); or e-mail address(es). 
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14.USDA Rural Development, and those collecting on its behalf, are

authorized to proceed with garnishment, up to 15% of Petitioner

Lehman’s disposable pay.  31 C.F.R. § 285.11.  
Copies of this Decision shall be served by the Hearing Clerk upon

each of the parties.  
__________

In re:  JOSHUA JUDICE.
AWG Docket No. 10-0343.
Decision and Order.
Filed November 18, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Jill S. Clifton, Administrative Law Judge.

1. The hearing by telephone was held on October 27 & November 8,

2010.  Joshua Judice, also known as Joshua J. Judice, the Petitioner

(“Petitioner Judice”), represented himself (appeared pro se).  Rural

Development, an agency of the United States Department of Agriculture

(USDA), is the Respondent (“USDA Rural Development”) and was

represented by Mary E. Kimball.  
2. The address for USDA Rural Development for this case is  

Mary E. Kimball, Branch Accountant 
USDA / RD New Program Initiatives Branch 
Bldg 105 E, FC-22, Post D-2 
4300 Goodfellow Blvd 
St Louis MO 63120-1703 

mary.kimball@stl.usda.gov 314.457.5592 phone 
314.457.4426 FAX 

3. I encourage Petitioner Judice and the collection agency to work

together to establish a repayment schedule rather than immediately

proceeding with garnishment, even though this Decision authorizes

garnishment, up to 15% of Petitioner Judice’s disposable pay.  Petitioner

Judice, obviously, will have to make himself available to the collection

agency if he wants to negotiate.  See paragraphs 9 and 10.  

Summary of the Facts Presented 



1294 ADMINISTRATIVE WAGE GARNISHMENT

4. Petitioner Judice owes to USDA Rural Development a balance of

$33,709.73, in repayment of a United States Department of Agriculture

/ Rural Housing Service Guarantee (see RX-1, esp. p. 2) for a loan

made in 2004, the balance of which is now unsecured (“the debt”). 

Petitioner Judice borrowed to buy a home in Louisiana.  See USDA

Rural Development Exhibits, plus Narrative, Witness & Exhibit List

(filed August 23, 2010), which are admitted into evidence, together with

the testimony of Mary Kimball.  
5. This Guarantee establishes an independent obligation of Petitioner

Judice, “I certify and acknowledge that if the Agency pays a loss claim

on the requested loan to the lender, I will reimburse the Agency for that

amount.  If I do not, the Agency will use all remedies available to it,

including those under the Debt Collection Improvement Act, to recover

on the Federal debt directly from me.  The Agency’s right to collect is

independent of the lender’s right to collect under the guaranteed note

and will not be affected by any release by the lender of my obligation to

repay the loan.  Any Agency collection under this paragraph will not be

shared with the lender.”  RX-1, p. 2.  
6. Potential Treasury fees in the amount of 28% (the collection agency

keeps 25% of what it collects; Treasury keeps another 3%) on

$33,709.73, would increase the current balance by $10,112.91, to

$43,822.64.  RX-5.  7. Petitioner Judice’s “Consumer Debtor Financial

Statement” filed November 2, 2010, is admitted into evidence, together

with the testimony of Petitioner Judice.  Petitioner Judice described his

financial difficulties, including being subject to a 25% garnishment that

would be finished in a couple more weeks.  He works as a sheet metal

mechanic.  I calculate Petitioner Judice’s disposable pay (within the

meaning of 31 C.F.R. § 285.11) as $**** per month (gross pay minus

Federal, State, Social Security, and Medicare withholding).  
8. Petitioner Judice and his wife support 3 children, 2 boys and a girl;

his wife and the children live with his mother-in-law, and he lives with

his father:  they cannot afford a place of their own.  Petitioner Judice’s

evidence proves that he pays about $*** per month for one child’s day

care and about $*** per month for two of the children’s private school

tuition.  He testified that he helps pay what he can of his wife’s bills and

for food.  Petitioner Judice’s living expenses are reasonable.  When

Petitioner Judice’s reasonable living expenses, including what he pays

to support his wife and children, are subtracted from his disposable pay,

Petitioner Judice’s disposable pay supports garnishment, up to 15% of
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Petitioner Judice’s disposable pay (within the meaning of 31 C.F.R. §

285.11).  The evidence does not show that Petitioner Judice has any

circumstances of financial hardship (within the meaning of 31 C.F.R. §

285.11).  
9. Petitioner Judice is responsible and willing and able to negotiate the

repayment of the debt with Treasury’s collection agency.

Discussion

10.I encourage Petitioner Judice and the collection agency to

negotiate promptly the repayment of the debt.  Petitioner Judice, this

will require you to telephone the collection agency after you receive this

Decision.  The toll-free number for you to call is 1-888-826-3127. 

Petitioner Judice, you may choose to offer to compromise the debt for

an amount you are able to pay, to settle the claim for less.  

Findings, Analysis and Conclusions 

11.The Secretary of Agriculture has jurisdiction over the parties,

Petitioner Judice and USDA Rural Development; and over the subject

matter, which is administrative wage garnishment.  
12.Petitioner Judice owes the debt described in paragraphs 4, 5 and 6. 

13.Garnishment is authorized, up to 15% of Petitioner Judice’s

disposable pay.  31 C.F.R. § 285.11.  
14.Repayment of the debt may also occur through offset of Petitioner

Judice’s income tax refunds or other Federal monies payable to the

order of Mr. Judice.  

Order

15.Until the debt is fully paid, Petitioner Judice shall give notice to

USDA Rural Development or those collecting on its behalf, of any

changes in his mailing address; delivery address for commercial carriers

such as FedEx or UPS; FAX number(s); phone number(s); or e-mail

address(es).  16. USDA Rural Development, and those collecting on its

behalf, are authorized to proceed with garnishment, up to 15% of

Petitioner Judice’s disposable pay.  
Copies of this Decision shall be served by the Hearing Clerk upon

each of the parties.  

__________
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In re:  LORRIE A. ROSS.
AWG Docket No. 10-0365.
Decision and Order.
Filed November 18, 2010.

AWG.

Mary Kimball and Dale Theurer, for RD.
Lorrie A. Ross, Pro se.
Decision issued by Peter M. Davenport, Chief Administrative Law Judge.

This matter is before the Administrative Law Judge upon the request

of Lorrie A. Ross for a hearing to address the existence or amount of a

debt alleged to be due, and if established, the terms of any repayment

prior to imposition of an administrative wage garnishment.  On August

31, 2010, a Prehearing Order was entered to facilitate a meaningful

conference with the parties as to how the case would be resolved, to

direct the exchange of information and documentation concerning the

existence of the debt, and setting the matter for a telephonic hearing on

November 17, 2010.
The Respondent filed a Narrative together with supporting

documentation on October 1, 2010. The Petitioner failed to comply with

the Prehearing Order and has filed nothing with the Hearing Clerk’s

Office. At the time that she requested a hearing, the Petitioner indicated

that she only worked part time and that she had been working less than

a year at her current place of employment.
On the basis of the entire record before me, the following Findings

of Fact, Conclusions of Law and Order will be entered.

Findings of Fact

1. On June 30, 1992, the Petitioner and her then husband James

Ross received a home mortgage loan in the amount of $65,800.00

from Farmers Home Administration (FmHA), United States

Department of Agriculture (USDA), now Rural Development

(RD) for property located in Martinsburg, West Virginia. RX-1,

2. The loan was subsequently reamortized with a principal

balance of $72,727.48 on August 28, 1999 to allow the couple to

become again current.
2. The property was sold at a foreclosure sale on September 27,

2001 with proceeds realized by USDA from that sale in the

amount of $65,980.00, leaving a balance due of $19,204.18. RX-

5.
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3. Since the sale proceeds were received, USDA has received

$8,355.99 in offsets from Treasury. RX-5.
4. The remaining unpaid debt is in the amount of $10,848.19

exclusive of potential Treasury fees. RX-5.
5. The record indicates that the Petitioner is working at part time

employment and has been doing so for less than a year and there

is no evidence to the contrary.

Conclusions of Law

1. Lorrie A. Ross is indebted to USDA Rural Development in the

amount of $10,848.19 exclusive of potential Treasury fees for the

mortgage loan extended to her.
2. The Petitioner is not eligible to be garnished until she has been

working for a full twelve month period at an income level which

exceeds the regulatory minimum.
4. The Respondent is NOT entitled to administratively garnish the

wages of the Petitioner at this time.

Order

For the foregoing reasons, the wages of Lorrie A. Ross  shall NOT

be subjected to administrative wage garnishment at this time, but may

be reviewed after six months to a year determine whether the Petitioner

has been working for a continuous twelve month period at an income in

excess of the exempted amount.
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re:  BARBARA SMITH.
AWG Docket No. 10-0373.
Decision and Order.
Filed November 18, 2010.

AWG.

Mary Kimball and Dale Theurer, for RD.
Barbara Smith, Pro se.
Decision issued by Peter M. Davenport, Chief Administrative Law Judge.

This matter is before the Administrative Law Judge upon the request

of Barbara Smith for a hearing to address the existence or amount of a
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debt alleged to be due, and if established, the terms of any repayment

prior to imposition of an administrative wage garnishment.  On August

31, 2010, a Prehearing Order was entered to facilitate a meaningful

conference with the parties as to how the case would be resolved, to

direct the exchange of information and documentation concerning the

existence of the debt, and setting the matter for a telephonic hearing on

November 18, 2010.
The Respondent filed a Narrative together with supporting

documentation on September 20, 2010. The Petitioner filed her

documentation on October 20, 2010 with the Hearing Clerk’s Office. At

the time that she requested a hearing and in the materials which she

filed, the Petitioner indicated that she did owe the full amount of the

debt, that she has paid over $15,000.00 on the debt, that she is only

person in her household working and that garnishment would impose a

significant hardship. She also indicates that she is attending school to

improve her earning capacity. In her testimony, she indicated that she

had to start with only a GED and that she was still some time away from

attaining a two year degree.
On the basis of the entire record before me, the following Findings

of Fact, Conclusions of Law and Order will be entered.

Findings of Fact

1. On March 15, 1994, the Petitioner and her then husband Kenneth

Wayne Smith received a home mortgage loan in the amount of

$65,800.00 from Farmers Home Administration (FmHA), United

States Department of Agriculture (USDA), now Rural

Development (RD) for property located in Labelle, Florida. RX-

1, 2. 
2. The property was sold at a foreclosure sale on May 27, 1998 with

proceeds realized by USDA from that sale in the amount of

$30,751.00, leaving a balance due of $30,258.06. RX-4.
3. Since the sale proceeds were received, USDA has received

$13,171.91 in offsets from Treasury. RX-5. 
4. From the testimony, amounts are being collected from both the

Petitioner and her ex-husband. 
5. The remaining unpaid debt is in the amount of $17,086.15

exclusive of potential Treasury fees. RX-5.
6. The record indicates that the Petitioner’s income and expenses are

roughly the same and that garnishment would impose a hardship
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upon the Petitioner at this time.

Conclusions of Law

1. Barbara Smith is indebted to USDA Rural Development in the

amount of $17,086.15 exclusive of potential Treasury fees for the

mortgage loan extended to her.
2. The Petitioner is under a financial hardship at this time and  is not

eligible to be garnished; however, review after a period of twelve

months would be appropriate.
4. The Respondent is NOT entitled to administratively garnish the

wages of the Petitioner at this time.

Order

For the foregoing reasons, the wages of Barbara Smith shall NOT be

subjected to administrative wage garnishment at this time, but may be

reviewed after a year determine whether the Petitioner’s financial

condition has improved. The debt will remain at Treasury for

appropriate collection under the Treasury Offset Program.
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re:  EDWARD KUNTZ.
AWG Docket No. 10-0282.
Decision and Order.
Filed November 22, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by James P. Hurt, Hearing Official.

This matter is before me upon the request of Edward Kuntz for a

hearing to address the existence or amount of a debt alleged to be due,

and if established, the terms of any repayment prior to imposition of an

administrative wage garnishment.  On June 29, 2010, a Prehearing Order

was entered to facilitate a meaningful conference with the parties as to

how the case would be resolved, to direct the exchange of information

and documentation concerning the existence of the debt, and setting the
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matter for a telephonic hearing on August 26, 2010.
The Rural Development (RD) complied with that Order and a

Narrative was filed, together with supporting documentation on July 29,

2010.  Mr. Kuntz was represented by LaRoy Baird and filed his

documentation on August 25 and on October 28, 2010 with Rural

Development and it was forwarded to the Hearing Clerk. 
On August 26, 2010 at the scheduled time, RD was represented by

Ms. Mary Kimball.  Mr. Kuntz was available for the conference, but did

not testify except to state his expenses under oath.  
The parties were sworn.  Following the hearing, RD filed a correction

to the Narrative and RX-3 and supplied the application of funds

statement (8 pages) RX–7. 
On the basis of the entire record before me, the following Findings

of Fact, Conclusions of Law and Order will be entered.

Discussion

Mr. Kuntz through his counsel suggests that the effect of the short

sale is that the underlying debt is discharged. While it is true that the

mortgage securing the Promissory note was “satisfied” such that good

title could be obtained by the new purchasers of Mr. Kuntz’s property

(EK-4), the underlying obligation of the promissory note remains a valid

instrument. As an accommodation to the overall short sale transaction,

Tim Warner on behalf of RD, released (disengaged) the security

connection (mortgage) from the lien to the underlying property that Mr.

Kuntz was selling. EK-1.  The mortgaged property which was

previously secured became unencumbered for sale to the new buyers,

Leon and Therese Beitelspacher. Thus the “debt” covered by the

Reamortization Agreement was converted from a secured note (via the

Mortgage) to an unsecured note. I find that RD has met its initial burden

of establishing the “debt.” Mr. Kuntz provided his financial information

under oath and raised issues of financial hardship. I performed a

Financial Hardship calculation. Although the transportation component

of Mr. Kuntz’s monthly expenses are high, his other living expenses are

low. Even after the payoff of his lawyer loan of $2500 there is no

margin for garnishment.   

Findings of Fact

1. On December 23, 1986, the Petitioner (and his then wife, Linda

Kuntz) received a home mortgage loan in the amount of $38,000.00
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from Farmers Home Administration (FmHA), United States Department

of Agriculture (USDA), now  Rural Development (RD) for property

located in Linton, ND 58552.   RX-1.1

2. Linda J. Kuntz was given a “Release from Personal Liability”

(Form FmHA 1965-8) on February 11, 1992. RX-6.
3. Edward Kuntz being the sole remaining debtor, re-amortized the

debt on/about March 23, 1997 and May 23, 1997 after delinquent taxes

were paid on his behalf by USDA.  The delinquent tax payments were

added to prinicipal (increased to $40,595.18) at the same rate and terms

as the original note. Narrative, RX-1 @ p. 3 of 3, RX-7 @ p. 5 of 8. 
4. The borrower defaulted on the loan and the property was sold in

a “short sale” on January 19, 2001 with proceeds realized from that sale

in the amount of $19,561.76. RX-7 @ p. 6 of 8.
5. At the time of the short sale, the amount owed by Edward Kuntz

was $39,997.94 for the principal and $4,768.35 in accrued interest for

a total of $44,746.29  RX-3 (as corrected).
6. After the sales proceeds were posted, Mr. Kuntz owed $25,184.53

RX-3 (as corrected).
7. Treasury offsets totaling $4,087.19 exclusive of Treasury fees

have been received.  RX-3 (as corrected).
8. The remaining unpaid debt is in the amount of $21,097.34

exclusive of potential Treasury fees. RX-4.
9. The remaining potential treasury fees are $5,907.26. RX-4.
10.Mr. Kuntz has been employed for over one year.
11.Mr. Kuntz submitted his financial statements under oath which

included his gross weekly salary and monthly expenses, but did not state

deductions for taxes (or net weekly salary).
12.Based upon the available financial information, I performed a

Financial Hardship calculation.2

Conclusions of Law

1.  Edward Kuntz is indebted to USDA Rural Development in the

amount of $21,097.34 for the mortgage loan extended to him.
2. Edward Kuntz is indebted to the US Treasury for potential fees in

the amount of $5,907.26.
3. All procedural requirements for administrative wage offset set

Complete address maintained in USDA files.1

The Financial Hardship Calculation is not posted on the OALJ website. 2
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forth in 31 C.F.R. §285.11 have been met.
4. The Respondent is NOT entitled to administratively garnish the

wages of the Petitioner.

Order

For the foregoing reasons, the wages of Edward Kuntz shall NOT be

subjected to administrative wage garnishment.
RD may re-evaluate Mr. Kuntz’s financial position in one year.

Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re:  CALVIN E. BRADFORD.
AWG Docket No. 10-0316.
Decision and Order.
Filed November 22, 2010.

AWG.

Mary Kimball and Dale Theurer, for RD.
Calvin E. Bradford, Pro se.
Decision issued by Peter M. Davenport, Chief Administrative Law Judge.

This matter is before the Administrative Law Judge upon the request

of Calvin E. Bradford for a hearing to address the existence or amount

of a debt alleged to be due, and if established, the terms of any

repayment prior to imposition of an administrative wage garnishment. 

On August 27, 2010 a Prehearing Order was entered to facilitate a

meaningful conference with the parties as to how the case would be

resolved, to direct the exchange of information and documentation

concerning the existence of the debt, and setting the matter for a

telephonic hearing on November 3, 2010. At the request of the Legal

Aid of Wyoming, Inc.’s request, the hearing was rescheduled for

November 22, 2010.
The Respondent had previously filed a Narrative, together with

supporting documentation on August 13, 2010. Calvin E. Bradford

failed to keep follow up appointments with Legal Aid of Wyoming, Inc.

and that office was unable to assist him further. Information provided to

that office did indicate that Mr. Bradford was not working and was

drawing Social Security benefits. USDA is unable to confirm or

contradict this information.
On the basis of the entire record before me, the following Findings
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of Fact, Conclusions of Law and Order will be entered.

Findings of Fact

1. On December 18, 1987, Calvin E. Bradford and Gloria Bradford 

received a home mortgage loan in the amount of $27,500.00 from

Farmers Home Administration (FmHA), United States

Department of Agriculture (USDA), now  Rural Development

(RD) for property located in Fulton, Mississippi . RX-1.
2. The Petitioner defaulted on the loan and the property was sold at

a foreclosure sale on June 28, 1999 with proceeds realized from

that sale in the amount of $19,000.00, leaving a balance due of

$12,097.31. RX-3.
3. Treasury offsets totaling $2,251.00 exclusive of Treasury fees

have been received. RX-3.
4. The remaining unpaid debt is in the amount of $9,846.31

exclusive of potential Treasury fees. RX-5.
5. The Petitioner is not believed to be working and is drawing Social

Security benefits.

Conclusions of Law

1. Calvin E. Bradford is indebted to USDA Rural Development in

the amount of $9,846.31 exclusive of potential Treasury fees for

the mortgage loan extended to him.
2.  As the Petitioner is not employed, there are no wages subject to

garnishment. 

Order

For the foregoing reasons, the wages of Calvin E. Bradford may

NOT be subjected to administrative wage garnishment at this time. The

debt shall remain at Treasury for any appropriate collection action.

Proceedings may be re-instituted should USDA find that the Petitioner

is working full time and has been working for a continuous twelve

month period.
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re:  KAREN WADE.
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AWG Docket No. 10-0325.
Decision and Order.
Filed November 22, 2010.

AWG.

Mary Kimball and Dale Theurer, for RD.
James C. Higgs, Esquire, for Petitioner.
Decision issued by Peter M. Davenport, Chief Administrative Law Judge.

This matter is before the Administrative Law Judge upon the request

of Karen Wade for a hearing to address the existence or amount of a

debt alleged to be due, and if established, the terms of any repayment

prior to imposition of an administrative wage garnishment.  On August

27, 2010, a Prehearing Order was entered to facilitate a meaningful

conference with the parties as to how the case would be resolved, to

direct the exchange of information and documentation concerning the

existence of the debt, and setting the matter for a telephonic hearing on

November 9, 2010. Due to a building evacuation, the hearing on

November 9, 2010 had to be postponed and was re-scheduled for

November 22, 2010.
The Respondent complied with the Prehearing Order and a Narrative

was filed, together with supporting documentation on September 22,

2010. On October 12, 2010 Counsel for Karen Wade emailed her

documentation for filing with the Hearing Clerk and a hard copy was

received on October 19, 2010.
In the Narrative filed by the Petitioner, she asserts that the residence

was bid in for the amount of the loan and that the loss claim paid in this

action was paid to an entity other than Chemical Bank, the original

lender identified on the Loan Guarantee. There being no evidence in the

record of any assignment of the note, I find that the Agency has failed

in its burden of proof in establishing the debt.  
On the basis of the entire record before me, the following Findings

of Fact, Conclusions of Law and Order will be entered.

Findings of Fact

1. On March 3, 2003 Karen Wade and Frank Wade, then her

husband, applied for and received a home mortgage loan

guarantee from Rural Development (RD), United States

Department of Agriculture (USDA), (Exhibit RX-1) and on April

11, 2003 obtained a home mortgage loan for property located St.

Louis, Missouri from Chemical Bank.  



Betty Chew

69 Agric. Dec. 1305

1305

2. In 2008, the Petitioner defaulted on the mortgage loan and

foreclosure proceedings were initiated. The property was sold at

foreclosure on or about November 12, 2008 with the property bid

in for the amount of the indebtedness. PX-9.
3. The record does not contain Chemical Bank’s note or any

assignment thereof.
4. Treasury offsets totaling $8,151.00 exclusive of Treasury fees

have been received. Narrative, p 1.

Conclusions of Law

1. USDA Rural Development has failed to meet its burden of proof

in establishing a debt in this case.
2. No debt having been established, the wages of the Petitioner may

NOT be subjected to administrative wage garnishment.
3. All amounts collected from Karen and Frank Wade should be

refunded to the individual from whom the amounts were

collected.

Order

For the foregoing reasons, the administrative wage garnishment

proceedings against Karen Wade are ORDERED TERMINATED. All

amounts previously collected shall be refunded to the party from whom

collected.
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re:  BETTY CHEW.
AWG Docket No. 10-0327.
Decision and Order.
Filed November 22, 2010.

AWG.

Mary Kimball and Dale Theurer, for RD.
Betty Chew, Pro se.
Decision issued by Peter M. Davenport, Chief Administrative Law Judge.

This matter is before the Administrative Law Judge upon the request

of Betty Chew for a hearing to address the existence or amount of a debt

alleged to be due, and if established, the terms of any repayment prior
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to imposition of an administrative wage garnishment.  On August 27,

2010, a Prehearing Order was entered to facilitate a meaningful

conference with the parties as to how the case would be resolved, to

direct the exchange of information and documentation concerning the

existence of the debt, and setting the matter for a telephonic hearing on

November 9, 2010. Due to a need to evacuate the building in

Washington, DC, the hearing was postponed until November 22, 2010.
The Respondent complied with that Order and a Narrative was filed,

together with supporting documentation on September 28, 2010.  Betty

Chew did contact the Office of Administrative Judge Judges with a

telephone number at which she might be reached, but failed to file any

documentation with the Hearing Clerk. In her request for hearing, she

indicated that she was unaware of what the debt was for. During the

hearing, she acknowledged the debt and testified concerning her general

financial condition, including the fact that she was currently being

garnished by the Internal Revenue Service.  
On the basis of the entire record before me, the following Findings

of Fact, Conclusions of Law and Order will be entered.

Findings of Fact

1. On October 31, 1991, Betty Chew and her husband Harry E.

Chew, Sr. (now deceased) assumed a home mortgage loan in the

amount of $55,000.00 from Farmers Home Administration

(FmHA), United States Department of Agriculture (USDA), now 

Rural Development (RD) for property located in Lusby,

Maryland . On the same date, the borrowers also obtained a loan

also from FmHA in the amount of $21,500.00, both of which

loans were secured by a real estate mortgage. RX-3.
2. The Petitioner defaulted on the loans and the property was sold

at a foreclosure sale on September 16, 1998 with proceeds

realized from that sale in the amount of $37,751.75, leaving a

balance due of $63,667.42. RX-4.
3. Treasury offsets totaling $8,918.62 exclusive of Treasury fees

have been received. RX-4.
4. The remaining unpaid debt is in the amount of $54,748.80

exclusive of potential Treasury fees. RX-4, 5.
5. The Petitioner is currently being garnished by another federal

agency.

Conclusions of Law
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1.  Betty Chew is indebted to USDA Rural Development in the

amount of $54,748.80 exclusive of potential Treasury fees for the

mortgage loans extended to her.
2. As Ms. Chew is currently being garnished, she cannot be

subjected to administrative wage garnishment for the debt to

USDA until such time as the prior debt is satisfied or released.
3. The Respondent is NOT entitled to administratively garnish the

wages of the Betty Chew at this time.

Order

For the foregoing reasons, the wages of Betty Chew shall NOT be

subjected to administrative wage garnishment until such time as the

prior debt is satisfied or released.
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re:  REGINALD WARE, SR.
AWG Docket No. 10-0351.
Decision and Order.
Filed November 22, 2010.

AWG.

Mary Kimball and Dale Theurer, for RD.
Reginald Ware, Sr., Pro se.
Decision issued by Peter M. Davenport, Chief Administrative Law Judge.

This matter is before the Administrative Law Judge upon the request

of Reginald Ware, Sr. for a hearing to address the existence or amount

of a debt alleged to be due, and if established, the terms of any

repayment prior to imposition of an administrative wage garnishment. 

On August 30, 2010 a Prehearing Order was entered to facilitate a

meaningful conference with the parties as to how the case would be

resolved, to direct the exchange of information and documentation

concerning the existence of the debt, and setting the matter for a

telephonic hearing on November 3, 2010. At Mr. Ware’s request, the

hearing was postponed until November 22, 2010.
The Respondent complied with that Order and a Narrative was filed,
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together with supporting documentation on September 27, 2010.

Reginald Ware, Sr. filed his documentation with the Hearing Clerk on

October 14, 2010.  In his request for hearing, Mr. Ware indicated that he

did not get the letters advising him of the deficiency and both with his

request and at the hearing requested that he be allowed to make

payments on the debt.
On the basis of the entire record before me, the following Findings

of Fact, Conclusions of Law and Order will be entered.

Findings of Fact

1. On October 14, 1993, Reginald Ware, Sr. and Sharon Ware, then

his wife,  received a home mortgage loan in the amount of

$49,000.00 from Farmers Home Administration (FmHA), United

States Department of Agriculture (USDA), now  Rural

Development (RD) for property located in New Boston, Texas .

RX-1, 2.
2. The property was sold at a foreclosure sale on July 1, 2003 with

proceeds realized from that sale in the amount of $38,702.00,

leaving a balance due of $28,260.06. RX-4.
3. Treasury offsets totaling $8,963.58 exclusive of Treasury fees

have been received. RX-4.
4. The remaining unpaid debt is in the amount of $19,296.48

exclusive of potential Treasury fees. RX-5.
5. The Petitioner’s current monthly expenses equal or exceed his

monthly income and he is under a financial hardship at this time.

Conclusions of Law

1. Reginald Ware is indebted to USDA Rural Development in the

amount of $19,296.48 exclusive of potential Treasury fees for the

mortgage loan extended to him.
2. By virtue of the Petitioner’s financial hardship, garnishment is not

warranted at this time.
3. The Respondent is NOT entitled to administratively garnish the

wages of the Petitioner at this time.

Order

For the foregoing reasons, the wages of Reginald Ware, Sr. may

NOT be subjected to administrative wage garnishment at this time. The

debt shall remain at Treasury for any appropriate action short of
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garnishment, to include entering into a payment plan or debt settlement.

It is further ORDERED that the Petitioner’s financial condition be

reviewed at the end of six months at which time garnishment

proceedings may be re-instituted if other arrangements have not been

made.
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re:  MAYELA SEGOVIA, n/k/a MAYELA DUQUE.
AWG Docket No. 10-0433.
Decision and Order.
Filed November 22, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Jill S. Clifton, Administrative Law Judge.

1. The hearing by telephone was held on November 19, 2010.  Ms.

Mayela Duque, formerly known as Mayela Segovia, the Petitioner

(“Petitioner Duque”), participated, representing herself (appearing pro

se).  Rural Development, an agency of the United States Department of

Agriculture (USDA), is the Respondent (“USDA Rural Development”)

and was represented by Mary E. Kimball.  
2. The address for USDA Rural Development for this case is  

Mary E. Kimball, Branch Accountant 
USDA / RD New Program Initiatives Branch 
Bldg 105 E, FC-22, Post D-2 
4300 Goodfellow Blvd 
St Louis MO 63120-1703 

mary.kimball@stl.usda.gov 314.457.5592 phone 
314.457.4426 FAX 

Summary of the Facts Presented 

3. Petitioner Duque owes to USDA Rural Development, formerly

USDA Farmers Home Administration, a balance of $18,613.38 in

repayment of a loan that she borrowed in 1994.  Petitioner Duque



1310 ADMINISTRATIVE WAGE GARNISHMENT

borrowed to buy a home in Texas, and the $18,613.38 balance is now

unsecured (“the debt”).  See USDA Rural Development Exhibits, plus

Narrative, Witness & Exhibit List (filed in October 2010), which are

admitted into evidence, together with the testimony of Mary Kimball.  
4. Potential Treasury fees in the amount of 28% (the collection agency

keeps 25% of what it collects; Treasury keeps another 3%) on

$18,613.38 would increase the current balance by $5,211.75, to

$23,825.13.  See USDA Rural Development Exhibits, esp. RX-5.  
5. Admitted into evidence are the testimony of Petitioner Duque, and

Petitioner Duque’s Consumer Debtor Financial Statement (filed in

November 2010), and her Hearing Request documents and statements. 

6. The amount borrowed from USDA Farmers Home Administration

was $48,280.00 in 1994.  By the time of the foreclosure sale in 1999,

that debt had grown:  

$  48,372.78 Principal Balance prior to sale 
$  10,888.51 Interest Balance prior to sale 
$    5,658.79 Fee Balance prior to sale 
$  64,920.08 Total Amount Due prior to sale 

From the foreclosure sale, $45,000.00 was applied toward paying the

Amount Due.  

RX-4.  

7. Petitioner Duque testified that she and her husband (who is not

responsible to pay “the debt”) support themselves and the 3 children at

home.  They live with her husband’s mother.  Petitioner Duque testified

that she works as a provider for her 84-year old grandmother, 22 hours

per week and is paid $*** per hour, gross (minimum wage is $7.25 per

hour).  I calculate Petitioner Duque’s gross pay to be $**** per month;

and her disposable pay to be $*** per month.  Petitioner Duque pays

$** per month to the Internal Revenue Service for taxes owed for 2005-

2006.  
8. Petitioner Duque’s disposable pay does not support garnishment,

which would create hardship.  31 C.F.R. § 285.11.  
9. Petitioner Duque is responsible and willing and able to negotiate the

disposition of the debt with Treasury’s collection agency.  

Discussion

10.Through November 30, 2011, NO garnishment is authorized.  See
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paragraphs 7 and 8.  I encourage Petitioner Duque and the collection

agency to negotiate promptly the disposition of the debt.  Petitioner

Duque, this will require you to telephone the collection agency after you

receive this Decision.  Petitioner Duque, you may choose to offer to

compromise the debt for an amount you are able to pay, to settle the

claim for less.  The toll-free number for you to call is 1-888-826-3127. 

Findings, Analysis and Conclusions 

11.The Secretary of Agriculture has jurisdiction over the parties,

Petitioner Duque and USDA Rural Development; and over the subject

matter, which is administrative wage garnishment.  
12.Petitioner Duque owes the debt described in paragraphs 3 and 4.  
13.Through November 30, 2011, NO garnishment is authorized.  31

C.F.R. § 285.11.  
14.This Decision does not prevent repayment of the debt through offset

of Petitioner Duque’s income tax refunds or other Federal monies

payable to the order of Ms. Duque.  

Order

15.Until the debt is repaid, Petitioner Duque shall give notice to USDA

Rural Development or those collecting on its behalf, of any changes in

her mailing address; delivery address for commercial carriers such as

FedEx or UPS; FAX number(s); phone number(s); or e-mail address(es). 

16.USDA Rural Development, and those collecting on its behalf, are

NOT authorized to proceed with garnishment through November 30,

2011.    
Copies of this Decision shall be served by the Hearing Clerk upon

each of the parties.  
__________

In re:  LAURA C. SALAS.
AWG Docket No. 10-0415.
Decision and Order.
Filed November 23, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Jill S. Clifton, Administrative Law Judge.
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1. The hearing by telephone was held on November 19, 2010.  Ms.

Laura C. Salas, formerly known as Laura C. Prieto, the Petitioner

(“Petitioner Salas”), participated, representing herself (appearing pro

se).  Rural Development, an agency of the United States Department of

Agriculture (USDA), is the Respondent (“USDA Rural Development”)

and was represented by Mary E. Kimball.  
2. The address for USDA Rural Development for this case is  

Mary E. Kimball, Branch Accountant 
USDA / RD New Program Initiatives Branch 
Bldg 105 E, FC-22, Post D-2 
4300 Goodfellow Blvd 
St Louis MO 63120-1703 

mary.kimball@stl.usda.gov 314.457.5592 phone 
314.457.4426 FAX 

Summary of the Facts Presented 

3. Admitted into evidence are the testimony of Mary Kimball and the

USDA Rural Development Exhibits, plus Narrative, Witness & Exhibit

List (filed in October 2010).  
4. Admitted into evidence are the testimony of Petitioner Salas, and

Petitioner Salas’s Consumer Debtor Financial Statement (filed in

October 2010), and her Hearing Request documents and statements.  
5. USDA Rural Development (formerly USDA Farmers Home

Administration) is owed a balance of $11,853.67, remaining from an

assumption and a loan borrowed in 1997 to buy a home in New Mexico. 

The $11,853.67 balance is now unsecured (“the debt”).  
6. Potential Treasury fees in the amount of 28% (the collection agency

keeps 25% of what it collects; Treasury keeps another 3%) on

$11,853.67 would increase the current balance by $3,319.03, to

$15,172.70.  See USDA Rural Development Exhibits, esp. RX-8.  
7. USDA Rural Development advises that it will discontinue any

further collection of the debt from Petitioner Salas.  

Findings, Analysis and Conclusions 

8. The Secretary of Agriculture has jurisdiction over the parties,

Petitioner Salas and USDA Rural Development; and over the subject

matter, which is administrative wage garnishment.  
9. NO further garnishment of Petitioner Salas’ pay is authorized; NO

further offset of Petitioner Salas’s income tax refunds or other



David E. Hess

69 Agric. Dec. 1313

1313

Federal monies payable to the order of Ms. Salas is authorized; NO

form of further debt collection from Petitioner Salas is authorized.  
10.NO refund to Petitioner Salas of monies already collected is

appropriate, and no refund is authorized.  

Order

11.USDA Rural Development has determined that it will not collect

from Petitioner Salas any more of the debt.  Accordingly, no further

collection of the debt from Petitioner Salas is authorized.  
Copies of this Decision shall be served by the Hearing Clerk upon

each of the parties.  

__________

In re:  DAVID E. HESS.
AWG Docket No. 10-0387.
Final Decision and Order.
Filed November 24, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Stephen M. Reilly, Hearing Official.

This matter is before me upon the request of the Petitioner, David E.

Hess, for a hearing in response to efforts of Respondent, USDA’s Rural

Development Agency, Rural Housing Service, to institute a federal

administrative wage garnishment against him.  On August 26, 2010, I

issued a Pre-hearing Order setting the date for the hearing and requiring

the parties to exchange information concerning the amount of the debt. 

Rural Development filed a copy of its Narrative along with exhibits

RX-1 through RX-8 on September 3, 2010.  On September 16, 2010, at

the request of counsel for Mr. Hess, I rescheduled the hearing.  Mr. Hess

filed his Consumer Debtor Financial Statement on October 21, 2010. 

On October 29, 2010, I granted counsel’s request to withdraw as counsel

for Mr. Hess.  Mr. Hess proceeded pro se.  
I conducted a telephone hearing on November 18, 2010.  Rural

Development was represented by Mary Kimball who testified on behalf

of the agency.  Mr. Hess represented himself.  The witnesses were

sworn.  Mr. Hess acknowledged that he received a copy of Rural

Development’s Narrative and Exhibits.  Ms. Kimball acknowledged
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receipt of Mr. Hess’ Consumer Debtor Financial Statement.
On October 13, 1987, Mr. Hess and his then wife, Nancy J. Hess,

borrowed $33,500.00 from USDA Farmers Home Administration to

purchase their residence in Stigler, Oklahoma. (RX-1, RX-2).   On

December 28, 1989, the Hess’ obtained a second loan from Farmers

Home Administration in the amount of $2,300.00.  Farmers Home

Administration has not released Ms. Hess from liability for the loan. 

However, she is not involved in this proceeding.    
Mr. Hess and his then wife, Nancy J. Hess, became delinquent on the

loans and on August 28, 1997, USDA Rural Housing Service

accelerated the loans.  On August 9, 2000, the house was sold by a short

sale.  USDA received proceeds of $19,600.11 from the short sale and

applied that to the outstanding balance.  Prior to the sale Mr. Hess and

his then wife, Nancy J. Hess, owed $49,021.31 ($32,498.54 in principal,

$14,654.22 in interest and $1,868.55 in fees) on both loans.  Subsequent

to the sale, USDA has received $11,409.76 from collections made by

Treasury, leaving a balance of $17,910.95 owed.  In addition, there are

remaining potential fees of $5,015.07 for a total amount due of

$22,926.02.  
Based on the testimony during the hearing and the record before me,

I conclude that Mr. Hess and his then wife, Nancy J. Hess, owe

$17,910.95 on the USDA Rural Housing loan.  However, because Nancy

J. Hess is not before me and Mr. Hess and Nancy J. Hess each are

responsible for the entire debt, I find that Petitioner David E. Hess owes

$17,910.95 on the USDA Rural Housing loan.  In addition, there are

potential fees of $5,015.07 due the US Treasury for the cost of

collection.  
In determining the percentage of garnishment, if any, to be

authorized for collection, I examined Mr. Hess’ Consumer Debtor

Financial Statement and took into account his testimony during the

hearing.  Mr. Hess is a roustabout for a well company in Oklahoma.  He

currently makes approximately $**** to $**** per month.  His

expenses are reasonable and total approximately $**** per month.  In

July 2011, his requirement to pay child support of $*** per month ends

when his son graduates from school.  Under these circumstances, I

would normally order some level of garnishment to begin in September

2011.  However, Mr. Hess testified about his recent significant health

issues, including his need to see a neurologist for which he does not

have the money.  Based on his current health needs and his financial
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condition, I hold that Mr. Hess has a financial hardship that precluded

garnishment at this time.  USDA Rural Development may revisit Mr.

Hess’ financial condition in one year.  

Summary of the Facts Presented

1. On October 13, 1987, Mr. Hess and his then wife, Nancy J. Hess,

borrowed $33,500.00 from USDA Farmers Home Administration to

purchase their residence in Stigler, Oklahoma. (RX-1, RX-2).   
2. On December 28, 1989, the Hess’ obtained a second loan from

Farmers Home Administration in the amount of $2,300.00.  (RX-1, RX-

2). 
3. Mr. Hess defaulted on the loan and a short sale was held on

August 28, 1997.   The combined balance on both loans at that time was

$49,021.31 including $32,498.54 in principal, $14,654.22 in interest and

$1,868.55 in fees.  USDA received $19,600.11 from the short sale. 
4. USDA applied the proceeds from the short sale and $11,409.76

subsequently collected by Treasury to the loan balance leaving leaves a

balance of $17,910.95.  In addition, there are potential fees due to the

U.S. Treasury in the amount of  $5,015.07 for a total amount due of

$22,926.02. 
5. Mr. Hess has significant health issue for which he does not have

insurance coverage or the financial resources to pay for the treatment.

Conclusions of Law

1. The Secretary of Agriculture has jurisdiction over the parties, Mr.

Hess and USDA Rural Development Agency, Rural Housing Service;

and over the subject matter, which is administrative wage garnishment. 

2. Petitioner David E. Hess is indebted to USDA’s Rural

Development Agency, Rural Housing Service program in the amount of

$17,910.95.
3. In addition, Mr. Hess is indebted for potential fees to the US

Treasury in the amount of $5,015.07.
4. Mr. Hess’ health issues and current financial condition make it a

financial hardship on him to garnish his wages; therefore, wage

garnishment is not appropriate at this time.    

Order

Until the debt is fully paid, Mr. Hess shall give notice to USDA
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Rural Development  Agency, Rural Housing Service or those collecting

on its behalf, of any changes in his mailing address; delivery address for

commercial carriers such as FedEx or UPS; FAX number(s); phone

number(s); or e-mail address(es).  
USDA Rural Development Agency, Rural Housing Service, and

those collecting on its behalf, are not authorized to proceed with

garnishment at this time. 
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re:  TAMMIE BYNUM.
AWG Docket No. 10-0322.
Decision and Order.
Filed November 24, 2010.

AWG.

Mary Kimball and Dale Theurer, for RD.
Tammie Bynum, Pro se.
Decision issued by Peter M. Davenport, Chief Administrative Law Judge.

This matter is before the Administrative Law Judge upon the request

of Tammie Bynum for a hearing to address the existence or amount of

a debt alleged to be due, and if established, the terms of any repayment

prior to imposition of an administrative wage garnishment.  On August

27, 2010, a Prehearing Order was entered to facilitate a meaningful

conference with the parties as to how the case would be resolved, to

direct the exchange of information and documentation concerning the

existence of the debt, and setting the matter for a telephonic hearing on 
A Narrative was previously filed, together with supporting

documentation on August 13, 2010. The Petitioner failed to comply with

the terms of the Order dated August 27, 2010 and as provided in that

Order, the case will be decided upon the record without a hearing.  
On the basis of the entire record before me, the following Findings

of Fact, Conclusions of Law and Order will be entered.

Findings of Fact

1. On September 12, 1991, the Petitioner and her then husband

received a home mortgage loan in the amount of $44,700.00 from

Farmers Home Administration (FmHA), United States
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Department of Agriculture (USDA), now Rural Development

(RD) for property located in Dutton, Alabama. RX-1.
2. The property was sold at a foreclosure sale on February 24, 2009

with proceeds realized from that sale in the amount of

$32,976.27, leaving a balance due of $10,046.79. RX-3.
3. Treasury offsets totaling $1,016.80 exclusive of Treasury fees

have been received. RX-3.
4. The remaining unpaid debt is in the amount of $9,029.99

exclusive of potential Treasury fees. RX-4.

Conclusions of Law

1. Tammie Bynum is indebted to USDA Rural Development in the

amount of $9,029.99 exclusive of potential Treasury fees for the

mortgage loan extended to her.
2. All procedural requirements for administrative wage offset set

forth in 31 C.F.R. §285.11 have been met.
3. The Respondent is entitled to administratively garnish the wages

of the Petitioner.

Order

For the foregoing reasons, the wages of Tammie Bynum shall be

subjected to administrative wage garnishment at the rate of 15% of

disposable pay, or such lesser amount as might be specified in 31 C.F.R.

§ 285.11(i).
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re:  JEFFREY R. CHEATHAM.
AWG Docket No. 10-0406.
Decision and Order.
Filed November 24, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Jill S. Clifton, Administrative Law Judge.

1. The hearing by telephone was held on November 23, 2010.  Mr.

Jeffrey R. Cheatham, the Petitioner (“Petitioner Cheatham”),
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participated, representing himself (appearing pro se).  Rural

Development, an agency of the United States Department of Agriculture

(USDA), is the Respondent (“USDA Rural Development”) and was

represented by Mary E. Kimball.  2. The address for USDA Rural

Development for this case is

Mary E. Kimball, Branch Accountant
USDA / RD New Program Initiatives Branch
Bldg 105 E, FC-22, Post D-2
4300 Goodfellow Blvd
St Louis MO 63120-1703

mary.kimball@stl.usda.gov 314.457.5592 phone 
314.457.4426 FAX 

Summary of the Facts Presented 

3. Petitioner Cheatham owes to USDA Rural Development a balance of

$10,987.96 in repayment of a loan that he borrowed in 1994.  The loan

was from the United States Department of Agriculture Farmers Home

Administration, now known as USDA Rural Development.  Petitioner

Cheatham borrowed to buy a home in Indiana, and the $10,987.96

balance is now unsecured (“the debt”).  See USDA Rural Development

Exhibits, plus Narrative, Witness & Exhibit List (filed November 1,

2010), which are admitted into evidence, together with the testimony of

Mary Kimball.  I agree with Ms. Kimball:  the USDA letter dated

05/29/2001, stating that the balance of the debt had been canceled, was

a  mistake that is not binding on USDA Rural Development.  What

should have gone out was a “debt settlement” letter instead.  See RX-10. 

4. Potential Treasury fees in the amount of 28% (the collection agency

keeps 25% of what it collects; Treasury keeps another 3%) on

$10,987.96 would increase the current balance by $3,296.39, to

$14,284.35.  See USDA Rural Development Exhibits, esp. RX-8, plus

Ms. Kimball’s testimony, which updated RX-8.  
5. The amount borrowed from USDA Rural Development was

$71,280.00 in 1994.  By the time of the short sale and assumption in

2001, that debt had grown to $87,622.54:  

$  67,336.51 Principal Balance prior to assumption
$    5,092.19 Interest Balance prior to assumption 
$  15,193.84 Fee Balance prior to assumption [$6,876.97 was

“Escrow Repairs;” $5,075.00 was broker’s



Jeffrey R. Cheatham

69 Agric. Dec. 1317

1319

commissions]
$  87,622.54 Total Amount Due prior to assumption
=========
$  72,500.00 Total Amount Assumed after short sale 

   - $ 15,122.54 Unpaid in 2001

RX-6, RX-7.  

So the short sale and assumption left $15,122.54 unpaid in 2001. 

Another $4,134.58 applied to the debt since then (offsets and

garnishments), leaves $10,987.96 unpaid now (excluding the potential

remaining collection fees).  See RX-7, esp. p. 2; another $613.20 has

been applied since RX-7 was prepared.  The $10,987.96 balance may

have been reduced by the time this Decision is processed at Treasury,

because garnishment is ongoing, and Petitioner Cheatham is paid every

two weeks.  This Decision stops the garnishment, at least through

November 30, 2011.]  
6. Also admitted into evidence are Petitioner Cheatham’s testimony,

and Petitioner Cheatham’s Consumer Debtor Financial Statement (filed

in November 2010), and his Hearing Request documents and statements

(which included an earlier Consumer Debtor Financial Statement, dated

in July 2010, which I have also taken into account).  Petitioner

Cheatham proved that garnishment in any amount creates

tremendous hardship for him .  He testified that he was out-of-work for

6 months, August 7, 2009 into February 2010, due to a black widow

spider bite.  Petitioner is delinquent on his home loan because of his

income loss.  Petitioner Cheatham’s physicians expected that he might

lose his leg as a result of the black widow bite.  He did undergo 9

surgeries and lost part of his foot.  His medical expenses remain to be

paid, including his hospitalization for 6 weeks in Tampa General, the

home nursing care he required for 2 months following discharge, the

bills for his surgeons, anesthesiologists, wheelchairs, and the like.  Prior

to the spider bite, he required a 3-4 day hospitalization that he owes

money for, perhaps $*** to $****.  The amount he owes for the spider

bite is not yet determined but will be substantial.  
7. Petitioner Cheatham proved that in his home, he supports 3

dependent children and his fiancee, in addition to himself.  He has

another dependent child, who lives primarily outside his home, for
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whom he pays $*** per month child support and provides medical

insurance coverage.  Petitioner Cheatham testified that his fiancee is not

working; she was hit by a drunk driver and is being treated for her

injuries.  Based on what Petitioner Cheatham read from his October 15

pay stub, I calculate his gross pay as a truck driver to be about $**** per

month; and his disposable pay (after subtracting Federal income tax,

social security, Medicare, and health insurance withholding) to be about

$**** per month.  I calculate Petitioner Cheatham’s reasonable and

necessary living expenses, for himself, his fiancee, and 4 children, to be

about $**** per month, not counting his delinquent home loan

payments and his medical bills.  
8. When reasonable payments on his delinquent home loan payments

and his medical bills are added to his reasonable and necessary living

expenses, Petitioner Cheatham’s disposable pay does not support

garnishment, which would create hardship.  31 C.F.R. § 285.11.  
9. Petitioner Cheatham is responsible and willing and able to negotiate

the repayment of the debt with Treasury’s collection agency.  

Discussion

10.Through November 30, 2011, NO garnishment is authorized.  See

paragraphs 6, 7 and 8.  I encourage Petitioner Cheatham and the

collection agency to negotiate promptly the repayment of the debt. 

Petitioner Cheatham, this will require you to telephone the collection

agency after you receive this Decision.  Petitioner Cheatham, you may

choose to offer to the collection agency to compromise the debt for an

amount you are able to pay, to settle the claim for less.  The toll-free

number for you to call is 1-888-826-3127.  

Findings, Analysis and Conclusions 

11.The Secretary of Agriculture has jurisdiction over the parties,

Petitioner Cheatham and USDA Rural Development; and over the

subject matter, which is administrative wage garnishment.  
12.Petitioner Cheatham owes the debt described in paragraphs 3 and 4. 

13.Through November 30, 2011, NO garnishment is authorized.  31

C.F.R. § 285.11.  
14.This Decision does not prevent repayment of the debt through offset

of Petitioner Cheatham’s income tax refunds or other Federal monies

payable to the order of Mr. Cheatham.  
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Order

15.Until the debt is repaid, Petitioner Cheatham shall give notice to

USDA Rural Development or those collecting on its behalf, of any

changes in his mailing address; delivery address for commercial carriers

such as FedEx or UPS; FAX number(s); phone number(s); or e-mail

address(es).  16. USDA Rural Development, and those collecting on its

behalf, are NOT authorized to proceed with garnishment through

November 30, 2011. 
Copies of this Decision shall be served by the Hearing Clerk upon

each of the parties.  

__________

In re:  BRANDY BICKETT.
AWG Docket No. 10-0306.
Decision and Order.
Filed November 30, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Jill S. Clifton, Administrative Law Judge.

1. The hearing by telephone was held on September 29 and October 14,

2010.  Ms. Brandy Bickett, the Petitioner (“Petitioner Bickett”),

represents herself (appears pro se).  Rural Development, an agency of

the United States Department of Agriculture (USDA), is the Respondent

(“USDA Rural Development”) and is represented by Mary E. Kimball. 

2. The address for USDA Rural Development for this case is  

Mary E. Kimball, Branch Accountant 
USDA / RD New Program Initiatives Branch 
Bldg 105 E, FC-22, Post D-2 
4300 Goodfellow Blvd 
St Louis MO 63120-1703 

mary.kimball@stl.usda.gov 314.457.5592 phone 
314.457.4426 FAX 

Summary of the Facts Presented 

3. Petitioner Bickett owes to USDA Rural Development a balance of
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$38,646.44 in repayment of United States Department of Agriculture /

Rural Housing Service Guarantee (see RX-1, esp. p. 2) for a loan made

by Main Financial, Inc. in 2005 for a home in the state of Washington,

the balance of which is now unsecured (“the debt”).  See USDA Rural

Development Exhibits, plus Narrative, Witness & Exhibit List (filed

August 13, 2010), which are admitted into evidence, together with the

testimony of Ms. Kimball.  
4. This Guarantee establishes an independent obligation of Petitioner

Bickett, “I certify and acknowledge that if the Agency pays a loss claim

on the requested loan to the lender, I will reimburse the Agency for that

amount.  If I do not, the Agency will use all remedies available to it,

including those under the Debt Collection Improvement Act, to recover

on the Federal debt directly from me.  The Agency’s right to collect is

independent of the lender’s right to collect under the guaranteed note

and will not be affected by any release by the lender of my obligation to

repay the loan.  Any Agency collection under this paragraph will not be

shared with the lender.”  See the Guarantee, RX-1, esp. p. 2.  
5. The amount that USDA Rural Development paid to the lender was

$38,646.44.  Consequently, that amount is what Petitioner Bickett owes

to USDA Rural Development under the Guarantee.  RX-3.  
6. The amount Petitioner Bickett borrowed was $97,448.00 in 2005.  At

the time of the foreclosure sale in 2008, $93,952.92 was the Unpaid

Principal Balance.  Accrued interest owed, $7,771.66, RX-3 ($7,457.35,

plus $314.31, RX-2, pp 6 & 7), was added to the amount due.  Also

added to the amount due, were expenses, including advances to pay

taxes and insurance, property preservation and maintenance costs,

closing costs, broker commission, and the like.  The total debt added up

to $114,952.08.  RX-3.  The sale of the real estate owned (REO) paid a

significant portion of the debt (net proceeds from REO sale were shown

as $61,765.17, RX-2, p.7; then adjusted in Petitioner Bickett’s favor to

$73,000.00, RX-3).  After subtracting from the total debt, $73,000.00

from the REO, and additional “recoveries/credits/reductions” in

Petitioner Bickett’s favor, the remaining debt was $38,646.44.  RX-3. 

7. Potential Treasury fees in the amount of 28% (the collection agency

keeps 25% of what it collects; Treasury keeps another 3%) on

$38,646.44 would increase the current balance by $10,821.00, to

$49,467.44.  See USDA Rural Development Exhibits, esp. RX-5.  
8. Admitted into evidence are the testimony of Petitioner Bickett,

Petitioner Bickett’s documents filed in November 2010, including her
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pay stubs and her Consumer Debtor Financial Statement; and Petitioner

Bickett’s Hearing Request statements.  Petitioner Bickett provides for

herself and four dependent young children.  (I assume there are four;

Mason’s name is shown twice on Petitioner Bickett’s Consumer Debtor

Financial Statement.)  Petitioner Bickett’s Consumer Debtor Financial

Statement contains little detail, and she may have understated her

“Monthly Expenses” on her Consumer Debtor Financial Statement. 

Petitioner Bickett did not provide pay records or any pay information

about her second job as a billing coordinator.  Petitioner Bickett works

full-time as a medical records clerk earning $16.11 per hour and works

a second job as a billing coordinator. 
9. I calculate Petitioner Bickett’s gross pay (at 80 regular hours each

two weeks) to be $*** per month; and her disposable pay (gross pay

minus Federal, Social Security, Medicare, Workers Comp, AFLAC and

dental insurance withholding) to be $**** per month.  Those figures are

for her medical records clerk pay.  Petitioner Bickett’s reasonable and

necessary living expenses are equal to or greater than her disposable pay

each month from her work as a medical records clerk.  Petitioner Bickett

owes delinquent taxes, $*** from 2009.  
10.In evaluating the factors to be considered under 31 C.F.R. § 285.11,

I find that Petitioner Bickett has small children at home, and she works

full-time and has a second job in addition.  Although Garnishment at

15% of Petitioner Bickett’s disposable pay would yield roughly $***

per month in repayment of the debt, she cannot withstand garnishment

in that amount without hardship for her family and herself.  To prevent

hardship, potential garnishment to repay “the debt” (see paragraph 3)

must be limited to zero per cent (0%) of Petitioner Bickett’s disposable

pay through June 30, 2011; and no more than 5% of Petitioner Bickett’s

disposable pay thereafter.  31 C.F.R. § 285.11.  
11.Petitioner Bickett is responsible and willing and able to negotiate the

repayment of the debt with Treasury’s collection agency.  

Discussion

12.Through June 30, 2011, NO garnishment is authorized.  Thereafter,

garnishment up to 5% of Petitioner Bickett’s disposable pay is

authorized.  See paragraphs 8, 9 and 10.  I encourage Petitioner Bickett

and the collection agency to negotiate promptly the repayment of the

debt.  Petitioner Bickett, this will require you to telephone the collection
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agency after you receive this Decision.  The toll-free number for you to

call is 1-888-826-3127.  Petitioner Bickett, you may ask that the debt be

apportioned separately to you and the co-borrower; you may choose to

offer to the collection agency to compromise the debt for an amount you

are able to pay, to settle the claim for less.  

Findings, Analysis and Conclusions 

13.The Secretary of Agriculture has jurisdiction over the parties,

Petitioner Bickett and USDA Rural Development; and over the subject

matter, which is administrative wage garnishment.  
14.Petitioner Bickett owes the debt described in paragraphs 3, 4, 5, 6

and 7.  
15.Through June 30, 2011, NO garnishment is authorized. 

Thereafter, garnishment up to 5%  of Petitioner Bickett’s disposable pay

is authorized.  31 C.F.R. § 285.11.  
16.This Decision does not prevent repayment of the debt through offset

of Petitioner Bickett’s income tax refunds or other Federal monies

payable to the order of Ms. Bickett.  

Order

17.Until the debt is repaid, Petitioner Bickett shall give notice to USDA

Rural Development or those collecting on its behalf, of any changes in

her mailing address; delivery address for commercial carriers such as

FedEx or UPS; FAX number(s); phone number(s); or e-mail address(es). 

18.USDA Rural Development, and those collecting on its behalf, are

NOT authorized to proceed with garnishment through June 30, 2011. 

Thereafter, USDA Rural Development, and those collecting on its

behalf, are authorized to proceed with garnishment, up to 5%  of

Petitioner Bickett’s disposable pay.  31 C.F.R. § 285.11.  
Copies of this Decision shall be served by the Hearing Clerk upon

each of the parties.  

__________

In re:  LINDA S. BECERRA.
AWG Docket No. 10-0353.
Decision and Order.
Filed November 30, 2010.

AWG.
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Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Jill S. Clifton, Administrative Law Judge.

1. The hearing by telephone was held on November 9, 2010.  Ms. Linda

S. Becerra, also known as Linda Sue Becerra, the Petitioner (“Petitioner

Becerra”), participated, representing herself (appearing pro se).  Rural

Development, an agency of the United States Department of Agriculture

(USDA), is the Respondent (“USDA Rural Development”) and was

represented by Mary E. Kimball.  
2. The address for USDA Rural Development for this case is  

Mary E. Kimball, Branch Accountant 
USDA / RD New Program Initiatives Branch 
Bldg 105 E, FC-22, Post D-2 
4300 Goodfellow Blvd 
St Louis MO 63120-1703 

mary.kimball@stl.usda.gov 314.457.5592 phone 
314.457.4426 FAX 

Summary of the Facts Presented 

3. Petitioner Becerra owes to USDA Rural Development, formerly

USDA Farmers Home Administration, a balance of $48,272.55 in

repayment of a loan that she borrowed in 1986.  Petitioner Becerra

borrowed to buy a home in Texas, and the $48,272.55 balance is now

unsecured (“the debt”).  See USDA Rural Development Exhibits, plus

Narrative, Witness & Exhibit List (filed in September 2010), which are

admitted into evidence, together with the testimony of Mary Kimball.  
4. Potential Treasury fees in the amount of 28% (the collection agency

keeps 25% of what it collects; Treasury keeps another 3%) on

$48,272.55 would increase the current balance by $13,516.31, to

$61,788.86.  See USDA Rural Development Exhibits, esp. RX-5.  
5. Admitted into evidence are the testimony of Petitioner Becerra, and

Petitioner Becerra’s documents (filed in November 2010), including

Paycheck details, Consumer Debtor Financial Statement, past-due bills,

and divorce documents; and Petitioner Becerra’s Hearing Request

documents and statements.  
6. The amount borrowed from USDA Farmers Home Administration

was $33,165.00 in 1986.  By the time of the foreclosure sale in 1998,

that debt had grown (the last payment made was in April 1991):  
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$  31,704.13 Principal Balance prior to sale 
$  20,984.23 Interest Balance prior to sale 
$  11,319.62 Fee Balance prior to sale 
$  64,007.98 Total Amount Due prior to sale 

From the foreclosure sale, $15,200.00 was applied toward paying the

Amount Due.  

RX-4.  

7. Petitioner Becerra works full time as a customer service

representative - bookkeeper and is paid $*** per hour, gross.  I calculate

Petitioner Becerra’s gross pay to be $**** per month; and her

disposable pay (gross pay minus withheld taxes and minus withheld

health insurance contributions) to be $*** per month.  Petitioner Becerra

testified that she supports herself and helps support her adult son, who

lives with her and who works part-time.  Petitioner Becerra’s reasonable

and necessary living expenses are greater than her disposable pay each

month.  
8. Further, Petitioner Becerra’s medical challenges have at times

interfered with her work and have left her with overdue medical bills,

including some bills marked “seriously past due.”  Her knees swell and

hurt; she testified that she has cortisone-like injections and needs knee

replacements and that she had knee surgery in 2000 and 2001.  Her

grandchild, a baby, required open heart surgery and did not survive.  She

also had lost a baby, in December 1986.  She and her former husband

lost not only the home involved here, but also a subsequent home that

they rented out when family obligations took them to Mexico to care for

her in-laws.  Petitioner Becerra has other health challenges besides her

knees and has numerous financial challenges, including not only the

unpaid medical bills (roughly $****), but also payments to Nuvell

Financial Services for a 2007 Pontiac Vibe that was repossessed, and

some other borrowing.  
9. Petitioner Becerra’s disposable pay does not support garnishment,

which would create hardship.  31 C.F.R. § 285.11.  
10.Petitioner Becerra is responsible and willing and able to negotiate the

disposition of the debt with Treasury’s collection agency.  

Discussion

11.Through December 31, 2011, NO garnishment is authorized.  See
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paragraphs 7, 8 and 9.  I encourage Petitioner Becerra and the

collection agency to negotiate promptly the disposition of the debt. 

Petitioner Becerra, this will require you to telephone the collection

agency after you receive this Decision.  Petitioner Becerra, you may

want to request that the debt be apportioned between you and your

former husband, the co-borrower.  You may choose to offer to

compromise the debt for an amount you are able to pay, to settle the

claim for less.  The toll-free number for you to call is 1-888-826-3127. 

Findings, Analysis and Conclusions 

12.The Secretary of Agriculture has jurisdiction over the parties,

Petitioner Becerra and USDA Rural Development; and over the subject

matter, which is administrative wage garnishment.  
13.Petitioner Becerra owes the debt described in paragraphs 3 and 4.  
14.Through December 31, 2011, NO garnishment is authorized.  31

C.F.R. § 285.11.  
15.This Decision does not prevent repayment of the debt through offset

of Petitioner Becerra’s income tax refunds or other Federal monies

payable to the order of Ms. Becerra.  

Order

16.Until the debt is repaid, Petitioner Becerra shall give notice to USDA

Rural Development or those collecting on its behalf, of any changes in

her mailing address; delivery address for commercial carriers such as

FedEx or UPS; FAX number(s); phone number(s); or e-mail address(es). 

17.USDA Rural Development, and those collecting on its behalf, are

NOT authorized to proceed with garnishment through December 31,

2011
Copies of this Decision shall be served by the Hearing Clerk upon

each of the parties.  

__________

In re:  JOSEPH McFARLAND.
AWG Docket No. 10-0372.
Decision and Order.
Filed November 30, 2010.
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AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Victor W. Palmer, Administrative Law Judge.

Pursuant to a Hearing Notice, I held a hearing in this proceeding by

telephone, on November 30, 2010, at 11:30 PM, Eastern Time.

Petitioner, Joseph McFarland, and Respondent’s representative, Mary

E. Kimball, participated and were sworn. Ms. Kimball introduced,

identified and authenticated records regularly maintained by USDA,

Rural Development that were received as Exhibits RX-1 through RX-6.

Petitioner completed and filed a “Consumer Debtor Financial

Statement” that he verified as accurate and it was received in evidence.

At issue is the nonpayment of a debt owed to USDA, Rural

Development on home mortgage loans on property that Mr. McFarland

had owned with his former wife, Joni McFarland, who has been

discharged in bankruptcy from paying the remaining debt.
The evidence received shows that the property was sold in a short

sale that, after payment of the remaining principal, interest and various

expenses, left Mr. McFarland still owing a debt to USDA, Rural

Development. Mr. McFarland is employed by Foamcraft, Mitchell, IN,

as a saw operator at salary which, after deducting necessary living

expenses, would result in undue financial hardship if more than $14.62

per week is garnished from his salary. 

Findings

The testimony and exhibits received in evidence proved that:
On January 24, 1997, petitioner and his former wife obtained loans

in the amount of $55,211.94 from USDA Farmers Home Administration

(now USDA, Rural Development) for the purchase of a home at 318 W.

Oak St., Mitchell, IN 47446. (RX-1, RX-2 and RX-3).
The mortgage loan was not paid and the property was sold at a short

sale, on October 24, 2001. USDA, Rural Development received

$21,221.79 from the sale. At that time, the amount due to USDA, Rural

Development for principal, interest and fees was $78,315.47. After the

funds from the short sale were applied, the amount of the debt still owed

was $44,162.43 minus escrow refunds of $560.20 and $12,931.25. Since

the sale, USDA, Rural Development has received $3,374.80 from the

U.S. Treasury Department. The balance owed to USDA, Rural

Development is $53,158.68 plus an additional $14,884.43 owed to
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Treasury for potential collection fees for a total of $68,043.11 (RX-6).
Mr. McFarland pays child support of $*** per month, or $*** per

week, for his 10 year old son who lives with his former wife. Mr.

McFarland is currently employed as a saw operator by ****, **.

Industrial Parkway, Mitchell, Indiana 47446 at an hourly wage of $**

that is paid weekly. His monthly earnings are $****. He pays $**** per

month for rent, child support, gasoline, electric, natural gas, food,

clothing, water, telephone and furniture payments. Upon deducting these

expenses from his net monthly income, $*** remains. Inasmuch as a

maximum of 15% may be garnished from disposable income, the

amount that may be garnished from his weekly salary may not exceed

$**.

Conclusions

1. USDA, Rural Development has proven that Joseph McFarland is

indebted to USDA, Rural Development in the amount of $53,158.68

plus an additional $14,884.43is owed to Treasury for potential collection

fees for a total of $68,043.11. 
2. Based upon the Petitioner’s current income and necessary living

expenses, administrative wage garnishment of Petitioner’s wages shall

be at the rate of $14.62 per week. A higher amount of monthly

garnishment would cause him undue financial hardship. 

Order

For the foregoing reasons, administrative wage garnishment of the

wages of the Petitioner, Joseph McFarland may be made provided the

sum garnished each week does not exceed $14.62.
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk.

__________

In re:  ERIC LOWMAN.
AWG Docket No. 10-0401.
Decision and Order.
Filed November 30, 2010.

AWG.

Mary E. Kimball, for RD.
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Petitioner, Pro se.
Decision issued by Victor W. Palmer, Administrative Law Judge.

Pursuant to a Hearing Notice, I held a hearing in this proceeding by

telephone, on November 30, 2010, at 12:00 PM, Eastern Time.

Petitioner, Eric Lowman, and Respondent’s representative, Mary E.

Kimball, participated and were sworn. Ms. Kimball introduced,

identified and authenticated records regularly maintained by USDA,

Rural Development that were received as Exhibits RX-1 through RX-7.

Petitioner did not produce or introduce any documents for receipt as

evidence. At issue is the nonpayment of a debt owed to USDA, Rural

Development on a home mortgage loan on property that Mr. Lowman

had owned.
The evidence received shows that the property was sold in a

foreclosure sale that, after payment of the remaining principal, interest

and various expenses, left Mr. Lowman still owing a debt to USDA,

Rural Development. Mr. Lowman is employed by Shelly’s Septic

Service at a salary which, after deducting necessary living expenses,

would result in undue financial hardship if more than $24.00 per week

is garnished from his salary. 

Findings

The testimony and exhibits received in evidence proved that:
On June 28, 1996, petitioner obtained a loan in the amount of

$55,890 from USDA Farmers Home Administration (now USDA, Rural

Development) for the purchase of a home at 3908 Holly Court,

Zellwood, FL. (RX-1).
The mortgage loan was not paid and the property was sold in a

foreclosure sale, on July 31, 2000, for $35,500. At that time, the amount

due to USDA, Rural Development was $68,192.76. After the funds from

the short sale were applied, the amount of the debt still owed was

$32,692.76 plus pre-foreclosure fees of $498. Since the sale, USDA,

Rural Development has received $6,417.50 through U.S. Treasury

Department offset payments. The balance owed to USDA, Rural

Development is $26,773.26 plus an additional $7,496.51 owed to

Treasury for potential collection fees for a total of $34,269.77. (RX-7).
Mr. Lowman lives with a lady friend. She does not pay any of their

expenses. Mr. Lowman is currently employed as a sludge processor by

Shelly’s Septic Services at an hourly wage of $**.00 that is paid weekly.

His net weekly earnings, after insurance and taxes are deducted, comes
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to  $***. He pays $*** per month for rent, electric, food, and car

insurance. Upon deducting these expenses from his net monthly income,

$640.00 remains. Inasmuch as a maximum of 15% may be garnished

from  disposable income, the amount that may be garnished from his

weekly salary may not exceed $***.

Conclusions

1. USDA, Rural Development has proven that Eric Lowman is

indebted to USDA, Rural Development in the amount of $26,773.26

plus an additional $7,496.51 is owed to Treasury for potential collection

fees for a total of $34,269.77. 
2. Based upon the Petitioner’s current income and necessary living

expenses, administrative wage garnishment of Petitioner’s wages shall

be at the rate of $*** per week. A higher amount of monthly

garnishment would cause him undue financial hardship. 

Order

For the foregoing reasons, administrative wage garnishment of the

wages of the Petitioner, Eric Lowman may be made provided the sum

garnished each week does not exceed $***.
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk.

__________

In re:  CORDELIA D. WHITE.
AWG Docket No. 10-0198.
Decision and Order.
Filed December 1, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Jill S. Clifton, Administrative Law Judge.

1. The hearing by telephone was scheduled for June 28, 2010; then

rescheduled for November 19, 2010 and held then.  Ms. Cordelia D.

White, the Petitioner (“Petitioner White”) failed to appear.  [She failed

to appear by telephone; she did not provide any telephone number where

she could be reached.]  Rural Development, an agency of the United
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States Department of Agriculture (USDA), is the Respondent (“USDA

Rural Development”) and was represented by Mary E. Kimball.  
2. The address for USDA Rural Development for this case is  

Mary E. Kimball, Branch Accountant 
USDA / RD New Program Initiatives Branch 
Bldg 105 E, FC-22, Post D-2 
4300 Goodfellow Blvd 
St Louis MO 63120-1703 

mary.kimball@stl.usda.gov 314.457.5592 phone 
314.457.4426 FAX 

3. I encourage Petitioner White and the collection agency to work

together to establish a repayment schedule rather than immediately

proceeding with garnishment, even though this Decision authorizes

garnishment, up to 15% of Petitioner White’s disposable pay.  Petitioner

White, obviously, will have to make herself available to the collection

agency if she wants to negotiate.  See paragraph 9.  
4. This is Petitioner White’s case (she filed the Petition), and in addition

to failing to be available for the hearing, Petitioner White failed to file

with the Hearing Clerk a completed “Consumer Debtor Financial

Statement” form or any information.  Petitioner White’s deadline for

that was June 18, 2010; then extended to October 20, 2010.  See my

Hearing Status Report filed September 8, 2010, in which I also

addressed the questions Petitioner White raised in her Hearing Request. 

Summary of the Facts Presented 

5. Petitioner White owes to USDA Rural Development a balance of

$12,786.37 (as of June 7, 2010) in repayment of a $43,420.00 United

States Department of Agriculture Farmers Home Administration loan

made in 1993 for a home in South Carolina, the balance of which is now

unsecured (“the debt”).  See USDA Rural Development Exhibits, plus

Narrative, Witness & Exhibit List (filed June 8, 2010), PLUS Revised

paragraph 2 of the Narrative (filed October 29, 2010), which are

admitted into evidence. 
6. Potential Treasury fees in the amount of 28% (the collection agency

keeps 25% of what it collects; Treasury keeps another 3%) on

$12,786.37 would increase the current balance by $3,580.18, to

$16,366.55.  See USDA Rural Development Exhibits, esp. RX-4.   
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7. Petitioner White failed to file financial information or anything in

response to my Order dated May 17, 2010, and my Hearing Status

Report filed September 8, 2010; consequently there is no evidence

before me regarding Petitioner White’s disposable pay or any 31 C.F.R.

§ 285.11 factors.  I must presume that Petitioner White’s disposable pay

supports garnishment, up to 15% of Petitioner White’s disposable pay. 

8. Petitioner White is responsible and capable of negotiating the

disposition of the debt with Treasury’s collection agency.  

Discussion

9. I encourage Petitioner White and the collection agency to

negotiate promptly the repayment of the debt.  Petitioner White, this

will require you to telephone the collection agency after you receive this

Decision.  The toll-free number for you to call is 1-888-826-3127. 

Petitioner White, you may choose to offer to compromise the debt for an

amount you are able to pay, to settle the claim for less.  

Findings, Analysis and Conclusions 

10.The Secretary of Agriculture has jurisdiction over the parties,

Petitioner White and USDA Rural Development; and over the subject

matter, which is administrative wage garnishment.  
11.Petitioner White owes the debt described in paragraphs 5 and 6.  
12.Garnishment is authorized, up to 15% of Petitioner White’s

disposable pay.  31 C.F.R. § 285.11.  
13.Repayment of the debt may also occur through offset of Petitioner

White’s income tax refunds or other Federal monies payable to the

order of Ms. White.  

Order

14.Until the debt is fully paid, Petitioner White shall give notice to

USDA Rural Development or those collecting on its behalf, of any

changes in her mailing address; delivery address for commercial carriers

such as FedEx or UPS; FAX number(s); phone number(s); or e-mail

address(es). 
15.USDA Rural Development, and those collecting on its behalf, are

authorized to proceed with garnishment, up to 15% of Petitioner White’s

disposable pay.  
Copies of this Decision shall be served by the Hearing Clerk upon
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each of the parties.  

__________

In re:  CHARLENE MULLIN.
AWG Docket No. 10-0217.
Decision and Order.
Filed December 1, 2010.

AWG.

Mary E. Kimball, for RD.
Henry J. Leder, Esq. for Petitioner.
Decision issued by Jill S. Clifton, Administrative Law Judge.

1. The hearing by telephone was held on November 2, 2010.  Ms.

Charlene Mullin, also known as Charlene H. Mullin (“Petitioner

Mullin”), is represented by Henry J. Leader, Esq. 
2. Rural Development, an agency of the United States Department of

Agriculture (USDA), is the Respondent (“USDA Rural Development”)

and is represented by Mary E. Kimball.  The address for USDA Rural

Development for this case is 

Mary E. Kimball, Branch Accountant 
USDA / RD New Program Initiatives Branch 
Bldg 105 E, FC-22, Post D-2 
4300 Goodfellow Blvd 
St Louis MO 63120-1703 

mary.kimball@stl.usda.gov 314.457.5592 phone 
314.457.4426 FAX 

Summary of the Facts Presented 

3. Petitioner Mullin owes to USDA Rural Development a balance of

$11,263.90 (as of June 14, 2010) in repayment of a $42,420.00 United

States Department of Agriculture Farmers Home Administration loan

made in 1989 for a home in New York, the balance of which is now

unsecured (“the debt”).  See USDA Rural Development Exhibits, plus

Narrative, Witness & Exhibit List (filed June 15, 2010), which are

admitted into evidence.  
4. Potential Treasury fees in the amount of 28% (the collection agency

keeps 25% of what it collects; Treasury keeps another 3%) on

$11,263.90 would increase the current balance by $3,153.89, to

$14,417.79.  See USDA Rural Development Exhibits, esp. RX-4.   
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5. The amount Petitioner Mullin borrowed in 1989 was $42,420.00. 

The short sale in 1999 yielded $19,126.89 plus $343.00 in applied

funds, for a total of $19,469.89.  RX-3.  The remaining balance of the

debt was $20,980.01 after those funds were applied.  RX-3.  Interest in

the amount of $223.88 was added to the balance, to yield $21,203.89

remaining to be paid.  RX-3.  See also RX-7.  The $21,203.89 balance

had not been canceled.  The mortgage discharge executed by USDA

Rural Development in March 1999 did not cancel the remaining debt. 

The mortgage discharge merely released the security interest so that the

home could be sold in the short sale, but Petitioner Mullin remained

liable to repay the $21,203.89 balance.  She has made considerable

progress repaying, during the past 10 years, reducing the remaining

balance to $11,263.90.  RX-3.  
6. Admitted into evidence are the testimony of Petitioner Mullin;

Petitioner Mullin’s Consumer Debtor Financial Statement filed

November 29, 2010; Petitioner Mullin’s “RX-7" dated January 5, 2004,

filed November 2, 2010; Petitioner Mullin’s documents filed in June

2010; and Petitioner Mullin’s Hearing Request statements.  Petitioner

Mullin works a full day for the School District as a Library Aide.  Her

contract salary is $*** per year, paid during 10 months.  She works a

second job calling substitutes.  
7. I calculate Petitioner Mullin’s gross pay for both jobs to be $**** per

month (times 12 months for the year); and her disposable pay (gross pay

minus Federal, State, Social Security, Medicare, and health insurance

withholding) to be $**** per month (times 12 months for the year). 

Petitioner Mullin’s reasonable and necessary living expenses consume

her disposable pay, even before her debts are considered.  Petitioner

Mullin’s most onerous debt is $25,000 in student loans, for which her

pay is being garnished at a rate between $*** and $*** per month.  She

owes also a credit union loan and an ERS loan.  
8. In evaluating the factors to be considered under 31 C.F.R. § 285.11,

I find that Petitioner Mullin works a full day and has a second job in

addition.  She has health challenges and might like to retire; she is 60. 

If she were not already being garnished to pay student loans,

garnishment at 15% of Petitioner Mullin’s disposable pay would yield

roughly $*** per month in repayment of the USDA Rural Development

debt.  Petitioner Mullin cannot withstand garnishment in that amount

without hardship.  To prevent hardship, potential garnishment to repay
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“the debt” (see paragraph 3) must be limited to zero per cent (0%) of

Petitioner Mullin’s disposable pay through June 30, 2011; and no more

than 5% of Petitioner Mullin’s disposable pay thereafter.  31 C.F.R. §

285.11.  
9. Petitioner Mullin is responsible and willing and able to negotiate the

repayment of the debt with Treasury’s collection agency.  

Discussion

10.Through June 30, 2011, NO garnishment is authorized.  Thereafter,

garnishment up to 5% of Petitioner Mullin’s disposable pay is

authorized.  See paragraphs 6, 7 and 8.  I encourage Petitioner Mullin

and the collection agency to negotiate promptly the repayment of the

debt.  Petitioner Mullin, this will require you to telephone the collection

agency after you receive this Decision.  The toll-free number for you to

call is 1-888-826-3127.  Petitioner Mullin, you may choose to offer to

the collection agency to compromise the debt for an amount you are able

to pay, to settle the claim for less.  

Findings, Analysis and Conclusions 

11.The Secretary of Agriculture has jurisdiction over the parties,

Petitioner Mullin and USDA Rural Development; and over the subject

matter, which is administrative wage garnishment.  
12.Petitioner Mullin owes the debt described in paragraphs 3, 4 and 5.
13.Through June 30, 2011, NO garnishment is authorized. 

Thereafter, garnishment up to 5%  of Petitioner Mullin’s disposable pay

is authorized.  31 C.F.R. § 285.11.  
14.This Decision does not prevent repayment of the debt through offset

of Petitioner Mullin’s income tax refunds or other Federal monies

payable to the order of Ms. Mullin.  

Order

15.Until the debt is repaid, Petitioner Mullin shall give notice to USDA

Rural Development or those collecting on its behalf, of any changes in

her mailing address; delivery address for commercial carriers such as

FedEx or UPS; FAX number(s); phone number(s); or e-mail address(es). 

16.USDA Rural Development, and those collecting on its behalf, are

NOT authorized to proceed with garnishment through June 30, 2011. 

Thereafter, USDA Rural Development, and those collecting on its
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behalf, are authorized to proceed with garnishment, up to 5%  of

Petitioner Mullin’s disposable pay.  31 C.F.R. § 285.11.  Copies of this

Decision shall be served by the Hearing Clerk upon each of the parties. 

__________

In re:  KRISTOPHER GALLAGHER.
AWG Docket No. 10-0411.
Decision and Order.
Filed December 1, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Victor W. Palmer, Administrative Law Judge.

Pursuant to a Hearing Notice, I held a hearing in this proceeding by

telephone, on December 1, 2010, at 11:00 AM Eastern Time. Petitioner,

Kristopher Gallagher, his mother, Geralyn Gallagher, and Respondent,

United States Department of Agriculture, Rural Development (USDA-

RD), through its representative, Mary E. Kimball, participated and were

sworn. Both parties introduced documents pertaining to a home

mortgage loan guarantee for property located at 140 Vine Street, Forest

City, PA 18421, that Respondent made to Petitioner and Vanessa

Sherman. The loan guarantee was signed by Mr. Gallagher and Ms.

Sherman, on May 23, 2004, in which they each acknowledged the

obligation to reimburse Respondent for any loss claim it paid in respect

to the guaranteed mortgage loan. 
The mortgage loan was not paid as required, and on January 1, 2005,

the house was sold at a sheriff’s sale for $46,550.00 when $45,472.86

was owed on the principal and $12,508.72 was owed for accrued

interest, and various expenses associated with the sheriff’s sale.

Respondent paid these amounts to the lending bank. Since then,

Treasury has collected $5,331.37 through offsets against federal income

tax refunds otherwise due to Kristopher Gallagher. At present, $7,177.35

is owed on the debt plus “Remaining potential fees” of $2,153.21.
Mr. Gallagher testified that he had only lived in the house for three

months when Ms. Sherman caused him to leave under circumstances

where he believed she would make all the payments and relieve him of

any further responsibility for the debt. He was 20 years old at the time
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and the house had been owned by Ms. Sherman’s grandmother. Mr.

Gallagher is single and lives with his mother. He is presently employed

by Doyle & Roth Manufacturing Co. as an Assembler of heat

exchangers earning $*** per hour. He has been laid off twice by his

employer, from October 2008 through December 2009 and, most

recently, from May 2010 through July 21, 2010. He has filed a

Consumer Financial Statement that shows his gross monthly income to

be $**** and his monthly expenses to be $****. Though $5,331.37 has

been collected from Mr. Gallagher, apparently nothing has been

collected so far from Ms. Sherman who principally occupied the house.
Under these circumstances, I have concluded that administrative

garnishment of any part of Mr. Gallagher’s wages “would cause a

financial hardship to the debtor” within the meaning of the controlling

regulation (31 CFR § 285.11(f)(8) (ii)). The evidence shows that

Petitioner’s monthly disposable income is $***.00; he entered the loan

arrangement when very young; he has paid nearly half the debt while

Ms. Sherman who enjoyed the principal benefits of the loan, has paid

nothing. These facts lead me to find and conclude that further collection

of the debt from Mr. Gallagher through administrative garnishment of

his wages would be inequitable, would cause Petitioner financial

hardship and therefore may not be pursued.

Order

The relief sought in the petition is hereby granted, and the pending

administrative wage garnishment to collect money from Petitioner’s

disposable pay to satisfy a nontax debt asserted by the Respondent,

USDA-RD is hereby barred and dismissed.
This matter is stricken from the active docket.
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk.

__________
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In re:  ROY NICKERSON.
AWG Docket No. 10-0008.
Decision and Order.
Filed December 2, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Victor W. Palmer, Administrative Law Judge.

Pursuant to a Hearing Notice, I held a hearing in this proceeding by

telephone, on December 2, 2010, at 3:00 PM, Eastern Time. Petitioner,

Roy Nickerson, and Respondent’s representative, Mary E. Kimball,

participated and were sworn. Ms. Kimball introduced, identified and

authenticated records regularly maintained by USDA, Rural

Development that were received as Exhibits RX-1 through RX-6.

Petitioner completed and filed a “Consumer Debtor Financial

Statement” that he verified as accurate and it was received in evidence.

At issue is the nonpayment of a debt owed to USDA, Rural

Development on a home mortgage loan on property that Mr. Nickerson

had owned with his former wife, Lola Nickerson, who was given the

home under the terms of their divorce decree that ordered her to pay the

remaining debt.
However, she did not. The property was sold in a foreclosure sale

that, after payment of the remaining principal, interest and various

expenses, left a debt of $27,884.09 owed to USDA, Rural Development.

Since then, $13,092.83 was received from Treasury by way of offsets

against income tax refunds. Mr. Roy Nickerson is employed by a college

performing a maintenance work at salary which, after deducting

necessary living expenses, would result in undue financial hardship if

more than $70.00 per month is garnished from his salary. 

Findings

The testimony and exhibits received in evidence proved that:
On October 9,1985, petitioner and his former wife obtained a loan in

the amount of $44,100.00 from USDA Farmers Home Administration

(now USDA, Rural Development) for the purchase of a home at 6000

Meadowbrook Dr., Hitchcock, TX 77563 (RX-1).
The mortgage loan was not paid and the property was sold at a

foreclosure sale, on December 1, 1998. USDA, Rural Development
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received $22,000.00 from the sale. At that time, the amount due to

USDA, Rural Development for principal, interest and fees was

$49,884.00. After the funds from the foreclosure sale were applied, the

amount of the debt still owed was $27,884.09. Since the sale, USDA,

Rural Development has received $13,092.83 from the U.S. Treasury

Department. The balance owed to USDA, Rural Development is

$14,791.26 plus an additional $4,141.55 owed to Treasury for potential

collection fees for a total of $18,932.81 (RX-3 and RX-4).
Mr. Nickerson is currently employed performing maintenance work

for a college at a monthly wage of $*,***. He resides with and supports

a 13 year old daughter. He pays $**** per month for rent, car payments,

gasoline, electric, natural gas, food, cable TV, clothing, water,

telephones and auto insurance. Upon deducting these expenses from his

net monthly income, $*** remains. Inasmuch as a maximum of 15%

may be garnished from disposable income, the amount that may

appropriately be garnished from his monthly salary may not exceed

$***.

Conclusions

1. USDA, Rural Development has proven that Roy Nickerson is

indebted to USDA, Rural Development in the amount of $14,791.26

plus an additional $4,141.55 is owed to Treasury for potential collection

fees for a total of $18,932.81. 
2. Based upon the Petitioner’s current income and necessary living

expenses, administrative wage garnishment of Petitioner’s wages shall

be at the rate of $70.00 per month. A higher amount of monthly

garnishment would cause him undue financial hardship. 

Order

For the foregoing reasons, administrative wage garnishment of the

wages of the Petitioner, Roy Nickerson may be made provided the sum

garnished each month does not exceed $70.00.
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk.

__________
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In re:  AMANDA HUTCHISON, f/k/a AMANDA BLAKE.
AWG Docket No. 10-0179.
Order.
Filed December 2, 2010.

AWG.

Mary Kimball and Dale Theurer, for RD.
Roberts Law, LLC, for Petitioner.
Decision issued by Peter M. Davenport, Chief Administrative Law Judge.

A telephonic hearing was held in this matter on July 9, 2010.  The

Petitioner, Amanda Hutchinson, formerly Amanda Blake participated

and was represented by Grady Roberts and Evanya C. Stevens, of

Roberts Law, LLC of Atlanta, Georgia. Rural Development was

represented by Mary E. Kimball, Accountant for the New Program

Initiatives Branch, Rural Development and by Gene Elkin, Legal

Liaison, both of St. Louis, Missouri. Diane Green, Secretary to the Chief

Judge was also present. 
Following the hearing, Ms. Kimball secured a payment history and

details of the advances made prior to the sale and transmitted those

documents to counsel for the Petitioner. According to the Summary of

Teleconference entered on July 9, 2010, upon receipt of the materials,

counsel for the Petitioner was to file a status report setting forth the

Petitioner’s position regarding the debt and citing any authority for the

position. It was anticipated that at that point the case would be taken

under consideration and a decision issued. On November 1, 2010,

Counsel for the Petitioner was given 14 days from the date of entry of

the Order to file any further pleading. Nothing further has been received.
Although the Agency asserts that at the time of the transfer of the

property to Robert Moore by the Petitioner that the Petitioner owed the

Agency $75,815.03, the Settlement Statement (HUD Form 1) fails to

corroborate that amount. Instead, rather than owing the Agency any

amount, the Settlement Statement reflects that the Petitioner received

cash at the settlement  in the amount of $1,475.00, a fact wholly

inconsistent with the Agency’s position.
Accordingly, the following Findings of fact, Conclusions of Law and

Order will be entered.

Findings of Fact 

1. On January 20, 1992, the Petitioner and her then husband Freddie
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Blake received a home mortgage loan in the amount of

$45,500.00 from Farmers Home Administration (FmHA), United

States Department of Agriculture (USDA), now  Rural

Development (RD) for property located in Hampton, South

Carolina. RX-1.
2. On July 23, 1999, the property was sold to Robert Moore, who

the HUD Form 1 indicates assumed an existing loan in the

amount of $28,025.00. HUD Form 1 dated July 23, 1999.
3. Accordingly to the same HUD Form 1, rather than owing USDA

any additional amount, the Petitioner received $1,475.00 in cash

from the sale. Id.

Conclusions of Law

1. The Agency has failed in its burden of proof in establishing the

existence of any debt to RD, USDA. 
2. Amanda Hutchison (formerly Blake) is not indebted to USDA

Rural Development in the any amount for the mortgage loan

extended to her.
3. All amounts collected from the Petitioner by reason of Treasury

offset should be returned to her.

Order

For the foregoing reasons, the wages of Petitioner shall NOT be

subjected to administrative wage garnishment and all amounts collected

by Treasury offset shall be refunded to her.
Copies of this Order will be served upon the parties by the Hearing

Clerk.

__________

In re:  SARAH BAUNE.
AWG Docket No. 10-0402.
Decision and Order.
Filed December 2, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Jill S. Clifton, Administrative Law Judge.

1. The hearing by telephone was held on November 4, 2010, as

scheduled.  Ms. Sarah Baune, the Petitioner (“Petitioner Baune”), failed
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to appear.  [She failed to provide a telephone number where she could

be reached; she failed to answer the telephone number on her Hearing

Request, and she failed to return messages left on the answering

machine. Rural Development, an agency of the United States

Department of Agriculture (USDA), is the Respondent (“USDA Rural

Development”) and is represented by Mary E. Kimball.  
2. The address for USDA Rural Development for this case is  

Mary E. Kimball, Branch Accountant 
USDA / RD New Program Initiatives Branch 
Bldg 105 E, FC-22, Post D-2 
4300 Goodfellow Blvd 
St Louis MO 63120-1703 

mary.kimball@stl.usda.gov 314.457.5592 phone 
314.457.4426 FAX 

3. I encourage Petitioner Baune and the collection agency to work

together to establish a repayment schedule rather than immediately

proceeding with garnishment, even though this Decision authorizes

garnishment, up to 15% of Petitioner Baune’s disposable pay.  See 31

C.F.R. § 285.11.  Petitioner Baune, obviously, will have to make herself

available to the collection agency if she wants to negotiate.  See

paragraph 12.  
4. This is Petitioner Baune’s case (she filed the Petition), and in

addition to failing to be available for the hearing, Petitioner Baune failed

to file with the Hearing Clerk any information.  Petitioner Baune’s

deadline for that was October 22, 2010.  

Summary of the Facts Presented 

5. Petitioner Baune owes to USDA Rural Development a balance of

$40,915.55 in repayment of a United States Department of Agriculture

/ Rural Housing Service Guarantee (see RX-1, esp. p. 2) for a loan

made by Home State Bank in 2005 for a home in Minnesota, the balance

of which is now unsecured (“the debt”).  See USDA Rural Development

Exhibits, plus Narrative, Witness & Exhibit List (filed October 1, 2010),

which are admitted into evidence, together with the testimony of Ms.

Kimball.  
6. This Guarantee establishes an independent obligation of Petitioner

Baune, “I certify and acknowledge that if the Agency pays a loss claim
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on the requested loan to the lender, I will reimburse the Agency for that

amount.  If I do not, the Agency will use all remedies available to it,

including those under the Debt Collection Improvement Act, to recover

on the Federal debt directly from me.  The Agency’s right to collect is

independent of the lender’s right to collect under the guaranteed note

and will not be affected by any release by the lender of my obligation to

repay the loan.  Any Agency collection under this paragraph will not be

shared with the lender.”  See the Guarantee, RX-1, esp. p. 2.  
7. The amount that USDA Rural Development paid to the lender was

$49,334.44.  Consequently, that amount is what Petitioner Baune owed

to USDA Rural Development under the Guarantee, after proceeds from

sale of the property had been applied to the debt in 2008.  RX-3.  8. The

amount Petitioner Baune borrowed was $118,830.00 in 2005.  After the

default and subsequent sale in 2008, $115,587.44 was the Unpaid

Principal Balance.  Accrued interest owed, expenses, including advances

to pay taxes and insurance, property preservation and maintenance costs,

closing costs, attorneys fees and costs, and the like, had to be added to

the Unpaid Principal Balance, yielding total debt of $140,129.67.  RX-3. 

After subtracting from the total debt, $87,950.00 sale proceeds, and

additional “recoveries/credits/reductions” in Petitioner Baune’s favor,

the remaining debt was  $49,334.44.  RX-3.  An adjustment to the

unpaid principal balance added $1,108.00 to the remaining debt. 

Payments have reduced the debt to $40,915.55.  
9. Potential Treasury fees in the amount of 28% (the collection agency

keeps 25% of what it collects; Treasury keeps another 3%) on

$40,915.55 would increase the current balance by $11,456.36, to

$52,371.91.  See USDA Rural Development Exhibits, esp. RX-6.  
10.Petitioner Baune failed to file a Consumer Debtor Financial

Statement or pay information or other financial information or anything. 

Consequently I have no evidence to evaluate for the factors to be

considered under 31 C.F.R. § 285.11, and I must presume that Petitioner

Baune’s disposable pay supports garnishment, up to 15% of Petitioner

Baune’s disposable pay.  31 C.F.R. § 285.11.  
11.Petitioner Baune is responsible and able to negotiate the repayment

of the debt with Treasury’s collection agency.  

Discussion

12.Garnishment up to 15% of Petitioner Baune’s disposable pay is

authorized.  See paragraph 8.  I encourage Petitioner Baune and the



William Salmon

69 Agric. Dec. 1345

1345

collection agency to negotiate promptly the repayment of the debt. 

Petitioner Baune, this will require you to telephone the collection

agency after you receive this Decision.  The toll-free number for you to

call is 1-888-826-3127.  Petitioner Baune, you may ask that the debt be

apportioned separately to you and the co-borrower; you may choose to

offer to the collection agency to compromise the debt for an amount you

are able to pay, to settle the claim for less.  

Findings, Analysis and Conclusions 

13.The Secretary of Agriculture has jurisdiction over the parties,

Petitioner Baune and USDA Rural Development; and over the subject

matter, which is administrative wage garnishment.  
14.Petitioner Baune owes the debt described in paragraphs 5, 6, 7, 8 and

9.  
15.Garnishment up to 15%  of Petitioner Baune’s disposable pay is

authorized.  31 C.F.R. § 285.11.  
16.Repayment of the debt may also occur through offset of Petitioner

Baune’s income tax refunds or other Federal monies payable to the

order of Ms. Baune.  

Order

17.Until the debt is repaid, Petitioner Baune shall give notice to USDA

Rural Development or those collecting on its behalf, of any changes in

her mailing address; delivery address for commercial carriers such as

FedEx or UPS; FAX number(s); phone number(s); or e-mail address(es). 

18.USDA Rural Development, and those collecting on its behalf, are

authorized to proceed with garnishment, up to 15%  of Petitioner

Baune’s disposable pay.  31 C.F.R. § 285.11.  
Copies of this Decision shall be served by the Hearing Clerk upon

each of the parties.  

__________

In re:  WILLIAM SALMON.
AWG Docket No. 10-0430.
Decision and Order.
Filed December 2, 2010.

AWG.



1346 ADMINISTRATIVE WAGE GARNISHMENT

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Jill S. Clifton, Administrative Law Judge.

1. The hearing was held on November 19, 2010, as scheduled.  William

Salmon, also known as William R. Salmon, the Petitioner (“Petitioner

Salmon”) failed to appear.  [Petitioner Salmon could not be reached at

the telephone number listed on his hearing request, and he provided no

other phone number; the person who answered the phone reported that

Petitioner Salmon was on his way back from Denver.  Petitioner Salmon

never returned the call.]  Rural Development, an agency of the United

States Department of Agriculture (USDA), is the Respondent (“USDA

Rural Development”) and was represented by Mr. Gene Elkin.  
2. The address for USDA Rural Development for this case is  

Mary E. Kimball, Branch Accountant 
USDA / RD New Program Initiatives Branch 
Bldg 105 E, FC-22, Post D-2 
4300 Goodfellow Blvd 
St Louis MO 63120-1703 

mary.kimball@stl.usda.gov 314.457.5592 phone 
314.457.4426 FAX 

3. I encourage Petitioner Salmon and the collection agency to work

together to establish a repayment schedule rather than immediately

proceeding with garnishment, even though this Decision authorizes

garnishment, up to 15% of Petitioner Salmon’s disposable pay. 

Petitioner Salmon, obviously, will have to make himself available to the

collection agency if he wants to negotiate.  See paragraph 9.  
4. This is Petitioner Salmon’s case (he filed the Petition), and in

addition to failing to be available for the hearing, Petitioner Salmon

failed to file with the Hearing Clerk any information.  Petitioner

Salmon’s deadline for that was November 5, 2010.  

Summary of the Facts Presented 

5. Petitioner Salmon owes to USDA Rural Development a balance of

$24,324.87 (as of October 26, 2010) in repayment of a Farmers Home

Administration loan he assumed in 1987 for a home in Texas, the

balance of which is now unsecured (“the debt”).  See USDA Rural

Development Exhibits, plus Narrative, Witness & Exhibit List (filed

October 29, 2010), which are admitted into evidence, together with the
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testimony of Mr. Elkin. 
6. Potential Treasury fees in the amount of 28% (the collection agency

keeps 25% of what it collects; Treasury keeps another 3%) on

$24,324.87 would increase the current balance by $6,810.96, to

$31,135.83.  See USDA Rural Development Exhibits, esp. RX-7.   
7. Petitioner Salmon failed to file a Consumer Debtor Financial

Statement or any other financial information or anything in response to

my Order dated September 30, 2010; consequently there is no evidence

before me regarding Petitioner Salmon’s disposable pay or any 31

C.F.R. § 285.11 factors.  I must presume that Petitioner Salmon’s

disposable pay supports garnishment, up to 15% of Petitioner Salmon’s

disposable pay.  
8. Petitioner Salmon is responsible and capable of negotiating the

disposition of the debt with Treasury’s collection agency.  

Discussion

9. I encourage Petitioner Salmon and the collection agency to

negotiate promptly the repayment of the debt.  Petitioner Salmon, this

will require you to telephone the collection agency after you receive this

Decision.  The toll-free number for you to call is 1-888-826-3127. 

Petitioner Salmon, you may choose to offer to compromise the debt for

an amount you are able to pay, to settle the claim for less.  

Findings, Analysis and Conclusions 

10.The Secretary of Agriculture has jurisdiction over the parties,

Petitioner Salmon and USDA Rural Development; and over the subject

matter, which is administrative wage garnishment.  
11.Petitioner Salmon owes the debt described in paragraphs 5 and 6.  
12.Garnishment is authorized, up to 15% of Petitioner Salmon’s

disposable pay.  31 C.F.R. § 285.11.  
13.Repayment of the debt may also occur through offset of Petitioner

Salmon’s income tax refunds or other Federal monies payable to the

order of Mr. Salmon.  

Order

14.Until the debt is fully paid, Petitioner Salmon shall give notice to

USDA Rural Development or those collecting on its behalf, of any

changes in his mailing address; delivery address for commercial carriers
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such as FedEx or UPS; FAX number(s); phone number(s); or e-mail

address(es). 
15.USDA Rural Development, and those collecting on its behalf, are

authorized to proceed with garnishment, up to 15% of Petitioner

Salmon’s disposable pay.  
Copies of this Decision shall be served by the Hearing Clerk upon

each of the parties.  

__________

In re:  GAIL SHERFIELD.
AWG Docket No. 10-0435.
Decision and Order.
Filed December 2, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Victor W. Palmer, Administrative Law Judge.

This matter is before me upon the request of the Petitioner, Gail

Sherfield, for a hearing to contest the efforts of the Respondent,

USDA/Rural Development, to garnish her wages in order to collect a

debt remaining from a mortgage loan it provided her. Efforts to conduct

a scheduled hearing by telephone conference, on December 2, 2010,

were unsuccessful in that Gail Sherfield was not at her telephone at the

time scheduled. However, prior to the scheduled hearing, Ms. Sherfield

did complete and submit a Consumer Debtor Financial Statement in

which she stated she was medically disabled and will no longer be

working after December. In such event, there will be no wages to

garnish and garnishment may not commence until 12 months after she

again becomes employed. Moreover, Petitioner may wish to file for

bankruptcy and she may be eligible for Social Security disability

benefits and Medicaid.
USDA, Rural Development filed documentation showing that

petitioner currently owes $49,150.08 plus potential fees to Treasury of

$13,762.02, or $62,912.10 total. Accordingly, USDA, Rural

Development has met its burden under 31 C.F.R. §285.11(f)(8) that

governs administrative wage garnishment hearings, and has proved the

existence and the amount of the debt owed by the Petitioner. On the

other hand, Petitioner states that she would suffer undue financial
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hardship if any amount of money is garnished from her disposable

income. In light of the documents filed by Petitioner and her statements,

I have concluded that garnishment should not take place at any time

during the next six (6) months. During that time, Mrs. Davis should

consider the advisability of filing for bankruptcy, her eligibility for

Social Security disability benefits and Medicaid. If she is then employed

and has wages that may be garnished, she should undertake to contact

Treasury to discuss a settlement plan to pay the debt.  
Under these circumstances, the proceedings to garnish Petitioner’s

wages are suspended and may not be resumed for six (6) months from

the date of this Order.

__________

In re:  NICK ADKINS.
AWG Docket No. 10-0367.
Decision and Order.
Filed December 3, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Jill S. Clifton, Administrative Law Judge.

1. The hearing by telephone was held on November 3, 2010.  Nick

Adkins, also known as Nick W. Adkins, the Petitioner (“Petitioner

Adkins”), is represented by Joel C. Elliott, Esq.  
2. Rural Development, an agency of the United States Department of

Agriculture (USDA), is the Respondent (“USDA Rural Development”)

and is represented by Mary E. Kimball.  The address for USDA Rural

Development for this case is  

Mary E. Kimball, Branch Accountant 
USDA / RD New Program Initiatives Branch 
Bldg 105 E, FC-22, Post D-2 
4300 Goodfellow Blvd 
St Louis MO 63120-1703 

mary.kimball@stl.usda.gov 314.457.5592 phone 
314.457.4426 FAX 

3. I encourage Petitioner Adkins and the collection agency to work
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together to establish a repayment schedule rather than immediately

proceeding with garnishment, even though this Decision authorizes

garnishment, up to 3% of Petitioner Adkins’ disposable pay through

December 2011; and up to 7.5% of Petitioner Adkins’ disposable pay

thereafter.  Petitioner Adkins, obviously, will have to make himself

available to the collection agency if he wants to negotiate.  See

paragraph 13.  

Summary of the Facts Presented 

4. Petitioner Adkins provided documents including the Release of Deed

of Trust executed in 2000, the completed “Consumer Debtor Financial

Statement” plus earnings records, and his Hearing Request documents

submitted in May 2010, all of which are admitted into evidence, together

with the testimony of Petitioner Adkins.  
5. USDA Rural Development provided documents, including its

Exhibits, plus Narrative, Witness & Exhibit List (filed September 3 and

November 5, 2010), all of which are admitted into evidence, together

with the testimony of Ms. Kimball.  
6. The Release of Deed of Trust (prepared and executed by USDA

Rural Development in 2000 in connection with a short sale) has a box

checked that includes as part of the preprinted form, “For and in

consideration of the payment and satisfaction in full of the note(s) and

indebtedness, with interest as specified therein”.  Petitioner Adkins

argues that he has owed nothing more on the Farmers Home

Administration loan since the short sale in 2000, especially in light of

that language in the Release of Deed of Trust.  
7. I find that USDA Rural Development made a mistake in checking the

box on the Release of Deed of Trust that indicated payment in full, and

that that mistake did not cancel the debt that remained after the short sale

in 2000.  I find that Petitioner Adkins owes to USDA Rural

Development $17,878.19 in repayment of a Farmers Home

Administration loan made in 1984 for a home in Texas, the balance of

which is now unsecured (“the debt”).  
8. Potential Treasury fees in the amount of 28% (the collection agency

keeps 25% of what it collects; Treasury keeps another 3%) on

$17,878.19, would increase the current balance by $5,005.89, to

$22,884.08.  See USDA Rural Development Exhibits, esp. RX-5.  
9. Petitioner Adkins proved that he and his wife support themselves and

help support their two adult children who live at home with them.  Their
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son works in the oil field and is not currently employed; their daughter

is studying nursing and has educational expenses that they help pay. 

Petitioner Adkins is paying Federal income taxes for prior year(s); and

considerable amounts on a motor vehicle loan, a 401k loan, a travel

trailer loan, HSBC credit, and the like.  The Internal Revenue Service

debt should be paid in about a year.  Other debts will require 2, 3, or 4

years of payments.  
10.I calculate Petitioner Adkins’ disposable income (he cannot count on

overtime) as $*** per month (gross pay minus Federal, Social Security,

Medicare, Medical, Dental, and Vision withholding).  Although

Garnishment at 15% of Petitioner Adkins’ disposable pay would yield

roughly $*** per month in repayment of the debt, he cannot withstand

garnishment in that amount without hardship for his family and himself. 

To prevent hardship, potential garnishment to repay “the debt” (see

paragraph 3) must be limited to 3% of Petitioner Adkins’ disposable pay

through December 2011; and no more than 7.5% of Petitioner Adkins’

disposable pay thereafter.  31 C.F.R. § 285.11.  
11.I have taken into account not just Petitioner Adkins’ disposable pay,

but also his wife’s disposable pay, and the financial contributions that

can be expected from the grown children, and have compared that with

the reasonable and necessary living expenses of his family unit. 

[Petitioner Adkins and his wife submitted excellent documentation.]  I

have taken these resources and obligations into account in limiting the

potential garnishment to repay “the debt” (see paragraph 7) to no more

than 3% of Petitioner Adkins’ disposable pay through December 2011;

and no more than 7.5% of Petitioner Adkins’ disposable pay thereafter. 

31 C.F.R. § 285.11.  
12.Petitioner Adkins is responsible and willing and able to negotiate the

disposition of the debt with Treasury’s collection agency.  

Discussion

13.Through December 2011, garnishment up to 3% of Petitioner

Adkins’ disposable pay; and thereafter, garnishment up to 7.5% of

Petitioner Adkins’ disposable pay; is authorized.  See paragraphs 9, 10

and 11.  I encourage Petitioner Adkins and the collection agency to

negotiate promptly the repayment of the debt.  Petitioner Adkins, this

will require you to telephone the collection agency after you receive this

Decision.  The toll-free number for you to call is 1-888-826-3127. 
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Petitioner Adkins, you may choose to offer to the collection agency to

compromise the debt for an amount you are able to pay, to settle the

claim for less.  
14.Petitioner Adkins has made progress repaying, in 2001, 2003, 2004,

and 2005.  See RX-4, esp. p. 2.  

Findings, Analysis and Conclusions 

15.The Secretary of Agriculture has jurisdiction over the parties,

Petitioner Adkins and USDA Rural Development; and over the subject

matter, which is administrative wage garnishment.  
16.Petitioner Adkins owes the debt described in paragraphs 7 and 8.  
17.Garnishment is authorized, as follows:  through December 2011,

garnishment up to 3% of Petitioner Adkins’ disposable pay; and

thereafter, garnishment up to 7.5% of Petitioner Adkins’ disposable pay. 

31 C.F.R. § 285.11.  
18.Repayment of the debt may also occur through offset of Petitioner

Adkins’ income tax refunds or other Federal monies payable to the

order of Mr. Adkins.  
Order

19.Until the debt is repaid, Petitioner Adkins shall give notice to USDA

Rural Development or those collecting on its behalf, of any changes in

his mailing address; delivery address for commercial carriers such as

FedEx or UPS; FAX number(s); phone number(s); or e-mail address(es). 

20.USDA Rural Development, and those collecting on its behalf, are

authorized to proceed with garnishment, up to 3% of Petitioner Adkins’

disposable pay through December 2011; and garnishment up to 7.5% of

Petitioner Adkins’ disposable pay thereafter.  31 C.F.R. § 285.11.  
Copies of this Decision shall be served by the Hearing Clerk upon

each of the parties.  A courtesy copy shall be mailed (ordinary mail)

to Joel C. Elliott, Esq.  

__________

In re:  ROBERT LEWIS.
AWG Docket No. 10-0446.
Decision and Order.
Filed December 3, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
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Decision issued by Victor W. Palmer, Administrative Law Judge.

Pursuant to a Hearing Notice, I held a hearing by telephone, on

December 3, 2010, at 11:00 AM, Eastern local time. Petitioner

represented himself without an attorney and gave sworn testimony.

Respondent, USDA Rural Development was represented by Mary E.

Kimball, Accountant for the New Programs Initiatives Branch at USDA

Rural Development in St. Louis, MO. Ms. Kimball also gave sworn

testimony and introduced seven exhibits (RX-1 through RX-7).
The parties agree that Petitioner and his former wife, Michelle Lewis,

obtained a home mortgage loan from USDA Farmers Home

Administration (now USDA Rural Development), on March 10, 1989,

for property located at  102 Freedom Road, Anson, TX , and signed a

promissory note for $31,500.00 (RX-1 and RX-2). On October 18, 1990,

an additional loan for $2,840.00 was given to them, and they signed an

additional promissory note. Subsequently, Petitioner and Michelle Lewis

divorced. Under the terms of the divorce decree, Michelle Lewis

retained sole title to the mortgaged property and assumed all liability

and debt under the two promissory notes. The loans were defaulted

upon, and, on March 4, 1997, a foreclosure sale of the mortgaged house

was held when the total amount of the debt was $43,156.26. After

closing costs were paid from the sale proceeds, there was a combined

remaining deficiency on the two loans of $21,055.26. Since the sale,

USDA Rural Development has received $4,351.10 in collections from

Treasury through the administrative offset of income tax refunds

otherwise due to Petitioner. The present debt for collection by Treasury

is $16,704.16 plus potential fees of $4,677.16 for a total of $21,381.32

(RX-7). 
Petitioner asserts that inasmuch as over 13 years has passed since the

foreclosure, this administrative garnishment proceeding is time barred.
Respondent argues that the passage of time that would block a federal

agency from filing suit does not, however, block a federal agency from

using federal administrative wage garnishment proceedings to collect the

underlying debt.
Arch Mineral Corporation v. Bruce M. Babbitt, 894 F. Supp. 974,

981-984 (S.D. WV 1995) concluded that the government is generally

exempt from the operation of a statute of limitations unless Congress

explicitly provides otherwise. The court noted that the statute of

limitations (28 U.S.C. § 2415(a)) that bars the government from filing
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a complaint to enforce a debt after six years, does not contain a

limitation that would extinguish the debt itself and cause administrative

remedies to not be available to the government. Based on this fact and

the lack of legislative history showing a contrary intent, the court held

the government may pursue administrative remedies to enforce its rights

under the debt which are not timed barred by the statute of limitations.

In support of its holding, the Court followed an earlier decision, Gerrard 

v. United States Office of Educ., 656 F. Supp. 570, 573 (N.D.Cal.1987),

that had acknowledged the government’s right to collect a debt by

administrative offset after the passage of the specified six year period.
It is noted that Arch Mineral, 894 F. Supp. at 984, did differentiate

between the government’s collection of a debt under a contract from its

collection of delinquent civil penalties. The latter are time barred after

the lapse of five years, both in actions brought in court and in

proceedings brought in an administrative agency due to a different

interpretation by the courts of the applicable statute of limitation set

forth at 28 U.S.C. § 2462.
Inasmuch as this proceeding involves the collection of a debt by

administrative remedy and not the collection of a civil fine, penalty or

forfeiture, the cited case therefore provides support for Respondent’s

position that this administrative wage garnishment proceeding is not

time barred. 
However, federal administrative wage garnishment proceedings are

governed by 31 C.F.R. § 285.11, a regulation that requires consideration

to be given to the financial hardship that collection of the debt would

cause the debtor. (31 C.F.R. § 285.11(f)(8)(ii)). This is an ostensible

requirement to consider equitable issues that may cause garnishment of

the debtor’s wages to not be appropriate. 
Petitioner has testified that he turned the house over to his wife in the

course of their divorce in order to obtain the custody of their two

children. He earns $*,*** per month as a technician for an automobile

dealership. His monthly expenses are: rent-$***, gas-$***, electricity-

$***, water-$***, car payments-$***, car insurance-$***, food-$***,

gasoline-$***, and clothing and miscellaneous-$***, or $*,*** total.

This leaves $480 as his net disposable monthly income. Under the cited

regulation, no more than 15% of a debtor’s disposable pay may be

garnished. 
Mr. Lewis is paid weekly, and I find that $10 per week is the

maximum amount that may be made subject to garnishment. Moreover,
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no part of his wages should be garnished for the next six months to

allow him time to obtain a loan to settle his share of this debt with

Treasury.

ORDER

It is hereby ORDERED that for six months from the date of this

decision and Order, nothing may be garnished from Petitioner’s pay.

Thereafter, no more than $10.00 per week may be garnished from

Petitioner’s pay.

__________

In re:  LINDA L. HARTMAN.
AWG Docket No. 11-0054.
Decision and Order.
Filed December 7, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Jill S. Clifton, Administrative Law Judge.

1. The telephone hearing was held on December 6, 2010, as scheduled. 

Linda L.  Hartman, Petitioner (Petitioner Hartman), participated, as did

her husband, Noel Hartman.   The Respondent is the United States

Department of Agriculture, Farm Service Agency  (USDA-FSA), which

participated through Scott Nielsen.   
2. The debt was established, as follows:  Petitioner Hartman owes to

USDA-FSA the  amount of $73,356.17 principal as of October 29, 2010,

plus $11,465.26 accrued interest as  of October 29, 2010.   
3. Salary offset is not authorized in any amount through December

2012, due to the  extreme financial hardship to Petitioner Hartman that

would result from salary offset in any  amount (15% of Petitioner

Hartman’s disposable pay or any lesser amount).  See, for example, 7

C.F.R. §§ 3.62(g)(2)(ii) and 3.78.  [Petitioner Hartman’s travel

reimbursement,  for travel required by her job, is being intercepted and

applied to the debt.  I would find  extreme financial hardship to

Petitioner Hartman from any amount of salary offset even if  this were

not so.]  After December 2012, Petitioner Hartman’s financial

circumstances may  be reviewed to determine her ability to repay all or
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part of the debt through salary offset without financial hardship.   
4. This Decision does not prevent repayment of the debt through offset

of Petitioner  Hartman’s income tax refunds or other Federal monies

payable to the order of Petitioner  Hartman.   
Copies of this Decision shall be served by the Hearing Clerk upon

each of the  parties.

__________

In re:  SARA H. MEES.
AWG Docket No. 10-0391.
Decision and Order.
Filed December 13, 2010.

AWA.

Mary Kimball and Dale Theurer, for RD.
S Craig Towson, Esquire, for Petitioner.
Decision issued by Peter M. Davenport, Chief Administrative Law Judge.

This matter is before the Administrative Law Judge upon the request

of Sara H. Mees for a hearing to address the existence or amount of a

debt alleged to be due, and if established, the terms of any repayment

prior to imposition of an administrative wage garnishment.  On

September 27, 2010, a Prehearing Order was entered to facilitate a

meaningful conference with the parties as to how the case would be

resolved, to direct the exchange of information and documentation

concerning the existence of the debt, and setting the matter for a

telephonic hearing on December 13, 2010.
The Respondent complied with that Order and a Narrative was filed,

together with supporting documentation on November 10, 2010.

Counsel for Sara H. Mees filed her documentation with the Hearing

Clerk on November 19, 2010.  At the hearing, sworn testimony was

taken from the Petitioner and Mary E. Kimball, Accountant for the New

Program Initiatives Branch, Rural Development (RD), United States

Department of Agriculture, St. Louis, Missouri.
On the basis of the entire record before me, the following Findings

of Fact, Conclusions of Law and Order will be entered.

Findings of Fact

1. On December 22, 2000, Sara H. Mees and her then husband,

Davey Mees received a home mortgage loan in the amount of
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$78,532.00 from Rural Housing Service, now  Rural

Development (RD), United States Department of Agriculture

(USDA), for property located in Weatherford, Texas. RX-1, 2.
2. Subsequent to the purchase of the residence, the Petitioner and

her husband divorced and as part of the division of property in the

divorce, Davey Mees was awarded the property conditioned upon

his holding the Petitioner harmless.
3. While in sole possession of Davey Mees, the mortgage loan was

defaulted upon. As part of the foreclosure proceedings, notice of

the default and a notice of acceleration were sent to the property

address; however, there is no evidence that the Petitioner received

notice of the default or was provided an opportunity to cure the

default.
4. The Narrative makes note of the fact that the ex-husband had

been awarded the house in the divorce decree and that the

Petitioner’s signature was not needed for the completion of the

short sale.  
5. Treasury offsets totaling $1,277.49 exclusive of Treasury fees

have been received. RX-6.

Conclusions of Law

1. The Secretary has jurisdiction in this matter. 
2. USDA Rural Development failed in its burden of proof of

establishing that the Petitioner was given actual notice of the

default, the acceleration of the loan or was given an opportunity

to cure any default.
3. The Petitioner is not indebted to USDA Rural Development for

the balance of the indebtedness stemming from the mortgage loan

extended to her.
4. Any amounts collected by Treasury prior to the entry of this

Decision and Order may be retained and need not be returned.
5. As no debt has been established, the wages of Sarah H. Mees may

NOT be subjected to garnishment.

Order

For the foregoing reasons, these proceedings are terminated and the

wages of Sara H. Mees shall NOT be subjected to administrative wage

garnishment. Collection of this debt may be pursued only from Davey



1358 ADMINISTRATIVE WAGE GARNISHMENT

Mees. 
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re:  LARRY McCAULEY.
AWG Docket No. 10-0396.
In re:  THERESA McCAULEY.
AWG Docket No. 10-0397.
Decision and Order.
Filed December 14, 2010.

AWG.

Mary Kimball and Dale Theurer, for RD.
Larry McCauley and Theresa McCauley, Pro se.
Decision issued by Peter M. Davenport, Chief Administrative Law Judge.

This matter is before the Administrative Law Judge upon the request

of Petitioners for a hearing to address the existence or amount of a debt

alleged to be due, and if established, the terms of any repayment prior

to imposition of an administrative wage garnishment.  On September 27,

2010, a Prehearing Order was entered in Docket No. 10-0397 to

facilitate a meaningful conference with the parties as to how the cases

would be resolved, to direct the exchange of information and

documentation concerning the existence of the debt, and setting the

matter for a telephonic hearing on December 13, 2010. A review of the

files indicated that the Petitioners are husband and wife and that the debt

sought to be collected in the two cases is a joint marital debt of the

Petitioners. Accordingly, the cases were consolidated for hearing and a

single Decision and Order will be entered, with copies to be placed in

the individual docket files.
The Narrative of the Respondent was filed, together with supporting

documentation on November 23, 2010. The Petitioners filed their

documentation with the Hearing Clerk on November 18, 2010. In their

respective requests for hearing, the Petitioners indicate that they turned

the house back and it was resold. At the telephonic hearing, the

testimony of Mary E. Kimball, Accountant for the New Program

Initiatives Branch, Rural Development, United States Department of

Agriculture, St. Louis, Missouri and the Petitioners testified.  
On the basis of the entire record before me, the following Findings

of Fact, Conclusions of Law and Order will be entered.
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Findings of Fact

1. On May 18, 1988, the Petitioners received a home mortgage loan

in the amount of $31,000.00 from Farmers Home Administration

(FmHA), United States Department of Agriculture (USDA), now 

Rural Development (RD) for property located in Ralls, Texas.

RX-1, 2.
2. The Petitioners defaulted in their payments and the property was

sold at a foreclosure sale on November 5, 2002 with proceeds

realized from that sale in the amount of $16,300.00, leaving a

balance due of $20,077.13. RX-6.
3. Treasury offsets totaling $3,688.42 exclusive of Treasury fees

have been received. RX-6.
4. The remaining unpaid debt is in the amount of $16,388.71

exclusive of potential Treasury fees. RX-4.
5. The administrative wage garnishment of both husband and wife

would impose a significant financial hardship upon them as a

couple and entering into a payment plan or tendering a lump sum

settlement with Treasury would be in their best interests.

Conclusions of Law

1. The Secretary has jurisdiction in this matter. 
2. The Petitioners, Larry McCauley and Theresa McCauley are

indebted to USDA Rural Development in the amount of

$$16,388.71 exclusive of potential Treasury fees for the mortgage

loan extended to them.
3. All procedural requirements for administrative wage offset set

forth in 31 C.F.R. §285.11 have been met.
4. The Respondent is entitled to administratively garnish the wages

of the Petitioner.

Order

1. The wages of Larry McCauley shall be subjected to administrative

wage garnishment at the rate of 5% of his disposable pay, or such lesser

amount as might be specified in 31 C.F.R. § 285.11(i) for a period of six

months, after which time the rate shall be raised to 15% of his

disposable pay.
2. The wages of Theresa McCauley shall be subjected to administrative

wage garnishment at the rate of 5% of her disposable pay, or such lesser
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amount as might be specified in 31 C.F.R. § 285.11(i) for a period of six

months, after which time the rate shall be raised to 15% of her

disposable pay.
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re:  BRICE COVINGTON.
AWG Docket No. 10-0398.
Decision and Order.
Filed December 14, 2010.

AWG.

Mary Kimball and Dale Theurer, for RD.
Brice Covington, Pro se.
Decision issued by Peter M. Davenport, Chief Administrative Law Judge.

This matter is before the Administrative Law Judge upon the request

of Brice Covington for a hearing to address the existence or amount of

a debt alleged to be due, and if established, the terms of any repayment

prior to imposition of an administrative wage garnishment.  On

September 27, 2010, a Prehearing Order was entered to facilitate a

meaningful conference with the parties as to how the case would be

resolved, to direct the exchange of information and documentation

concerning the existence of the debt, and setting the matter for a

telephonic hearing on December 14, 2010.
The Respondent complied with that Order and a Narrative was filed,

together with supporting documentation on November 4, 2010.  Brice

Covington filed his documentation with the Hearing Clerk on December

19, 2010.  At the hearing, sworn testimony was received from the

Petitioner and Mary E. Kimball, Accountant for the New Programs

Initiatives Branch, Rural Development (RD), United States Department

of Agriculture, St. Louis, Missouri. 
On the basis of the entire record before me, the following Findings

of Fact, Conclusions of Law and Order will be entered.

Findings of Fact

1. On (date), Brice Covington assumed a Farmers Home

Administration (FmHA) home loan in the amount of $43,042.62

and also received a home mortgage loan in the amount of
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$16,000.00 from FmHA, United States Department of Agriculture

(USDA), now Rural Development (RD) for property located in

Kingman, Arizona. RX-1, 2, 3.
2. The property was sold at a short sale on April 1, 1999 with

proceeds realized from that sale in the amount of $60,000.00,

leaving a balance due of $10,113.57. RX-6.
3. Treasury offsets totaling $1,007.86 exclusive of Treasury fees

have been received. RX-6.
4. The remaining unpaid debt is in the amount of $9,105.71

exclusive of potential Treasury fees. RX-7.
5. The recurring monthly expenses of the Petitioner and his disabled

wife approximate his monthly income and the couple has

significant other debt.

Conclusions of Law

1. The Secretary has jurisdiction in this matter. 
2. Brice Covington is indebted to USDA Rural Development in the

amount of $9,105.71 exclusive of potential Treasury fees for the

mortgage loan extended to him.
3. The Petitioner is under a financial hardship at this time.
4. The Respondent is NOT entitled to administratively garnish the

wages of the Petitioner.

Order

For the foregoing reasons, the wages of Brice Covington shall NOT

be subjected to administrative wage garnishment at this time, but may

be reviewed after a period of one year to determine whether there has

been a significant improvement in his financial condition. The debt will

remain at Treasury for other appropriate collection action.
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re:  JENNIFER GALE BROWN.
AWG Docket No. 10-0408.
Decision and Order.
Filed December 14, 2010.

AWG.
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Mary Kimball and Dale Theurer, for RD.
Jennifer Gale Brown, Pro se.
Decision issued by Peter M. Davenport, Chief Administrative Law Judge.

This matter is before the Administrative Law Judge upon the request

of Jennifer Gale Brown for a hearing to address the existence or amount

of a debt alleged to be due, and if established, the terms of any

repayment prior to imposition of an administrative wage garnishment. 

On September 27, 2010, a Prehearing Order was entered to facilitate a

meaningful conference with the parties as to how the case would be

resolved, to direct the exchange of information and documentation

concerning the existence of the debt, and setting the matter for a

telephonic hearing on December 14, 2010.
The Respondent complied with that Order and a Narrative was filed,

together with supporting documentation on October 29, 2010. Jennifer

Gale Brown faxed the initial portion of her documentation to the

Hearing Clerk on December 13, 2010 and the balance was sent by email

received on December 14, 2010.  The record in this case is extensive and

contains a significant volume of material received from various parts of

the United States Department of Agriculture (USDA) and Treasury

through Open Records requests. The Petitioner asserts that she has been

repeatedly given incorrect information by USDA employees and that she

was under the mistaken impression that the debt had been written off

and recalled by Treasury. The telephone record upon reliance is placed

however fails to corroborate any recall and merely recites the

Petitioner’s assertion without reflecting any final disposition of the

claim. PX-29.
Thorough review of the record does reveal a lack of diligence on the

part of USDA in failing to seek and apply a refund of unearned property

insurance premium which was renewed shortly before the short sale.

Contrary to the Petitioner’s assertion that funds for the property taxes

were in her escrow, review of the escrow balance reflects that less than

$100.00 remained after payment of the insurance premium due to the

fact that the Petitioner made no loan payments after April of 2004.

Accordingly her assertion that she should have received credit for the

property taxes paid at the time of the short sale is in error.
The remaining issue in contention is the unauthorized assistance

which USDA claims should be repaid in this case. Although the figure

claimed due of $5,054.19 is found in multiple parts of the record, the

record is devoid of proof as to how that amount was arrived at or
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admissible factual evidence supporting any computation.  
On the basis of the entire record before me, the following Findings

of Fact, Conclusions of Law and Order will be entered.

Findings of Fact

1. On August 25, 1998, Jennifer Gale Brown received a home

mortgage loan in the amount of $88,500.00 from Farmers Home

Administration (FmHA), United States Department of Agriculture

(USDA), now  Rural Development (RD) for property located in

Elgin, Texas. RX-1, 2.
2. The property was sold at a short sale on November 1, 2004 with

proceeds realized from that sale in the amount of $77,290.22,

leaving a balance due of $8,364.11, exclusive of the claim for

unauthorized assistance in the amount of $5.054.19. RX-6.
3. Treasury offsets totaling $7,891.36 exclusive of Treasury fees

have been received. RX-6.
4. USDA has failed to meet its burden of proof in establishing a

claim for unauthorized assistance.
5. The Petitioner was entitled to some refund of unearned property

insurance premium.
6. The amounts collected to date are equal to any amount due and

the Petitioner is not indebted to USDA for the mortgage loan

extended to her. 

Conclusions of Law

1. The Secretary has jurisdiction in this matter. 
2. Jennifer Gale Brown is NOT indebted to USDA Rural

Development for the mortgage loan extended to her.
3. Amounts collected from the Petitioner from Treasury offset need

not be repaid.

Order

There no longer being any debt, the wages of Jennifer Gale Brown

may NOT be subjected to administrative wage garnishment. All

proceedings are ORDERED terminated and this action is DISMISSED.
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________
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In re:  JOHN CONKLIN, JR.
AWG Docket No. 10-0448.
Decision and Order.
Filed December 14, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Victor W. Palmer, Administrative Law Judge.

1. On December 14, 2010, I held a hearing by telephone on a Petition

to Dismiss the administrative wage garnishment proceeding to collect

the debt allegedly owed to Respondent, USDA, Rural Development for

losses it incurred under a loan it gave to Petitioner, John Conklin, Jr. ,

and his former wife, Sonya Conklin. Petitioner was not represented by

an attorney, and represented himself pro se. Respondent, USDA Rural

Development, was represented by Mary Kimball. Petitioner, John

Conklin, Jr., and Mary Kimball who testified for Respondent, were each

duly sworn.
2. Respondent proved the existence of the debt owed by Petitioner for

payment of the losses Respondent sustained on the loan given to

Petitioner, John Conklin, Jr., and his former wife, Sonya Conklin  to

purchase a home located at 302 S. Poplar, Archer City, TX 76351. The

loan was evidenced by a Promissory Note and a Deed of Trust in the

amount of $36,850.00 dated September 28, 1988 (RX-1and RX-2).

Petitioner and Sonya Conklin divorced in 1986 and the house was turned

over to her and she agreed to make the payments on the loan. However,

the loan payments were not made and a short sale was held on April 17,

1998. USDA, Rural Development received $24,381.11 from the sale.

Prior to the sale, the amount owed on the loan to Respondent, USDA,

Rural Development, was $39,688.33 for principal and interest. After the

sale, Petitioner and his former wife owed $15,307.22 minus $105.00

credited for escrow. Since the sale, $3,406.23 has been collected by the

U. S. Treasury Department. The amount that is presently owed on the

debt is $11,795.99 plus potential fees to Treasury of $3,302.88, or

$15,098.87 total (RX-7). Petitioner is presently unemployed drawing

unemployment insurance. At present there is no disposable income that

may be subject to wage garnishment.
USDA, Rural Development has met its burden under 31 C.F.R.

§285.11(f)(8) that governs administrative wage garnishment hearings,

and has proved the existence and the amount of the debt owed by the
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Petitioner and his former wife. On the other hand, Petitioner showed that

he has no present disposable income. He shall consider whether he

should attempt to settle the debt by obtaining a loan for a smaller

amount than the debt presently claimed or making payments for his

appropriate share. At any rate, he is unemployed and his wages may not

be garnished until 12 months after he is again becomes employed.

Accordingly, federal administrative garnishment proceedings may not

proceed at this time and his Petition for dismissal of such proceeding is

hereby granted. 
It is hereby so ordered.

__________

In re:  ELAINE WILLS, f/k/a PHYLLIS MASH, PHYLLIS H.

MASH AND PHYLLIS ELAINE MASH.
AWG Docket No. 10-0409.
Decision and Order.
Filed December 15, 2010.

AWG.

Mary Kimball and Dale Theurer, for RD.
Elaine Wills, Pro se.
Decision issued by Peter M. Davenport, Chief Administrative Law Judge.

This matter is before the Administrative Law Judge upon the request

of Elaine Wills (formerly known as Phyllis Mash, Phyllis H. Mash and

Phyllis Elaine Mash) for a hearing to address the existence or amount of

a debt alleged to be due, and if established, the terms of any repayment

prior to imposition of an administrative wage garnishment.  On

September 27, 2010, a Prehearing Order was entered to facilitate a

meaningful conference with the parties as to how the case would be

resolved, to direct the exchange of information and documentation

concerning the existence of the debt, and setting the matter for a

telephonic hearing on December 15, 2010.
The Respondent complied with that Order and a Narrative was filed,

together with supporting documentation on November 4, 2010. Elaine

Wills filed her documentation with the Hearing Clerk on October 19,

2010.  At the hearing, sworn testimony was taken from the Petitioner

and Mary E. Kimball, Accountant for the New Program Initiatives

Branch, Rural Development (RD), United States Department of

Agriculture, St. Louis, Missouri.
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On the basis of the entire record before me, the following Findings

of Fact, Conclusions of Law and Order will be entered.

Findings of Fact

1. On May 20, 1982, Elaine Wills, then known as Phyllis Mash and

her then husband, Bobby Mash received a home mortgage loan

in the amount of $28,000.00 from Farmers Home Administration

(FmHA) now  Rural Development (RD), United States

Department of Agriculture (USDA), for property located in

Smithville, Georgia which was secured by a Deed of Trust. The

borrowers subsequently obtained a second loan in the amount of

$4,100.00 on July 19, 1983. RX-1, 2.
2. Subsequent to the purchase of the residence, the Petitioner and

her husband divorced in 1989 and as part of the division of

property in the divorce, the Petitioner quitclaimed her interest in

the property to Bobby Mash. Letter dated July 16, 2010 attached

to Request for Hearing.
3. In 2002, while in sole possession of Bobby Mash, the mortgage

loan was defaulted upon. As part of the foreclosure proceedings,

notice of the default and a notice of acceleration were sent to the

borrowers at the property address. 
4. Bobby Mash filed a voluntary Chapter 7 petition in bankruptcy in

2001 and was subsequently discharged from liability of the

indebtedness.
5. Other than reference to the foreclosure proceedings and the

proceeds received from the sale, the record contains none of the

foreclosure pleadings. Moreover, the record contains no evidence

that the Petitioner received notice of the default, acceleration of

the loan, that she was provided an opportunity to cure the default,

or any evidence that a deficiency judgment was taken against her.
6. Treasury offsets totaling $614.02 exclusive of Treasury fees have

been received. RX-6.

Conclusions of Law

1. The Secretary has jurisdiction in this matter. 
2. USDA Rural Development failed in its burden of proof of

establishing that the Petitioner was given actual notice of the

default, the acceleration of the loan or was given an opportunity

to cure any default.
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3. The Petitioner is not indebted to USDA Rural Development for

the balance of the indebtedness stemming from the mortgage loan

extended to her.
4. Any amounts collected by Treasury prior to the entry of this

Decision and Order may be retained and need not be returned.
5. As personal liability for the debt has not been established, the

wages of Elaine Wills may NOT be subjected to garnishment.

Order

For the foregoing reasons, these proceedings are terminated and the

wages of Elaine Wills, formerly known as Phyllis Mash shall NOT be

subjected to administrative wage garnishment and the debt shall be

recalled from Treasury as cancelled.  
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re;  MARY K. BAKER, f/k/a MARY KAY CLARK AND MARY

K. RICE.
AWG Docket No. 10-0429.
Decision Order.
Filed December 15, 2010.

AWG.

Mary Kimball and Dale Theurer, for RD.
Mary K. Baker, Pro se.
Decision issued by Peter M. Davenport, Chief Administrative Law Judge.

This matter is before the Administrative Law Judge upon the request

of Mary K. Baker (formerly known as Mary Kay Clark and Mary K.

Rice) for a hearing to address the existence or amount of a debt alleged

to be due, and if established, the terms of any repayment prior to

imposition of an administrative wage garnishment.  On September 27,

2010, a Prehearing Order was entered to facilitate a meaningful

conference with the parties as to how the case would be resolved, to

direct the exchange of information and documentation concerning the

existence of the debt, and setting the matter for a telephonic hearing on

December 15, 2010.
The Respondent complied with that Order and a Narrative was filed,

together with supporting documentation on November 4, 2010. Mary K.
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Baker filed her documentation with the Hearing Clerk on October 25,

2010.  At the telephonic hearing, sworn testimony was taken from Mary

K. Baker and Mary E. Kimball, Accountant for New Programs

Initiatives Branch, Rural Development, United States Department of

Agriculture, St. Louis, Missouri.
On the basis of the entire record before me, the following Findings

of Fact, Conclusions of Law and Order will be entered.

Findings of Fact

1. On September 12, 2003, Mary K. Baker (then Mary K. Clark)

assumed a Farmers Home Administration (FmHA, now  Rural

Development (RD)) loan in the amount of 74,332.74 and also

received a home mortgage loan from the same entity in the

amount of $10,567.26 for property located in Elletsville, Indiana.

Both loans were secured by a Deed of Trust. RX-1-3.
2. Mary K. Baker defaulted on the loans and the property was sold

at a short sale on March 9, 2009 with proceeds realized from that

sale in the amount of $65,555.89, leaving a balance due of

$21,553.44. RX-7.
3. No Treasury offsets or other post sale funds have been received.

RX-7.
4. The remaining unpaid debt is in the amount of $21,553.44

exclusive of potential Treasury fees. RX-4.
5. The financial information provided by the Petitioner reflects

minimal income and further indicates that she has not been

employed for a continuous period of at least twelve months.

Conclusions of Law

1. The Secretary has jurisdiction in this matter. 
2. Mary K. Baker is indebted to USDA Rural Development in the

amount of $21,553.44 exclusive of potential Treasury fees for the

mortgage loans extended to her.
3. The Petitioner is experiencing financial hardship at this time and

is not subject to garnishment by virtue of not having been

employed for a continuous period of at least twelve months.
4. The Respondent is NOT entitled to administratively garnish the

wages of the Mary K. Baker.

Order
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For the foregoing reasons, the wages of Mary K. Baker may NOT 

be subjected to administrative wage garnishment. The debt will remain

at Treasury for other collection action and review after a period of

twelve months.
Copies of this Decision and Order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re:  KAREN WALD.
AWG Docket No. 10-0407.
Decision and Order.
Filed December 16, 2010.

AWG.

Mary Kimball and Dale Theurer, for RD.
Karen Wald, Pro se.
Decision issued by Peter M. Davenport, Chief Administrative Law Judge.

This matter is before the Administrative Law Judge upon the request

of Karen Wald for a hearing to address the existence or amount of a debt

alleged to be due, and if established, the terms of any repayment prior

to imposition of an administrative wage garnishment.  On September 27,

2010, a Prehearing Order was entered to facilitate a meaningful

conference with the parties as to how the case would be resolved, to

direct the exchange of information and documentation concerning the

existence of the debt and setting the case for a telephonic hearing on

December 16, 2010.
The Respondent filed a Narrative together with supporting

documentation on November 8, 2010. The Petitioner also filed her

material with the Hearing Clerk on November 8, 2010. On December

16, 2010, the Respondent supplemented the record with a copy of the

assignment from the original lender, First Trust Mortgage of the South

to Chase Manhattan Mortgage Corporation. At the telephonic hearing,

sworn testimony was taken from the Petitioner and Mary E. Kimball,

Accountant for New Programs Initiatives Branch, Rural Development,

United States Department of Agriculture, St. Louis, Missouri. 
On the basis of the record before me,  the following Findings of Fact,

Conclusions of Law and Order will be entered.

Findings of Fact
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1. On January 8, 2004, Karen Wald applied for and received a home

mortgage loan guarantee from Rural Development (RD), United

States Department of Agriculture (USDA) (Exhibit RX-1) and on

February 19, 2004 obtained a home mortgage loan in the amount

of $67,500.00 for property located in Seneca, South Carolina

from First Trust Mortgage Corp. of the South. Narrative, page 1. 
2. By assignment dated September 28, 2004 and recorded in Book

1955 at page 182, First Trust Mortgage Corp. of the South

assigned the loan and mortgage to Chase Manhattan Mortgage

Corporation.
3. In 2007, the Petitioner defaulted on the mortgage loan and J.P.

Morgan Chase Bank, N.A.  submitted a loss claim. USDA paid

J.P. Morgan Chase Bank, N.A. the sum of  $42,591.08 for

accrued interest, protective advances, liquidation costs and

property sale costs. RX-3.
4. The residence was subsequently sold for an amount greater than

the liquidation value and the Petitioner was credited with an

additional $782.00.
5. Treasury offsets in the amount of $1,101.55 exclusive of Treasury

fees have been collected. RX-6.
6. No record of any further assignment of the loan and mortgage

appears in the record before me. 
7. The Petitioner is unemployed at this time.

Conclusions of Law

1. The Secretary has jurisdiction in this matter.
2. USDA Rural Development has failed in its burden of proof in

establishing a debt in this action. The loan guarantee appearing in

the record was assigned from First Trust Mortgage Corp. of the

South to Chase Manhattan Mortgage Corporation; however, there

is no subsequent assignment to J.P. Morgan Chase Bank of N.A.,

the entity submitting the loss claim and receiving the guaranty

payment.
3. There being no debt properly established, even were the

Petitioner employed, which she is not, administrative wage

garnishment is not appropriate.
4. As no debt to USDA was established, all sums collected from the

Petitioner should be refunded to her.
5. The Respondent is NOT entitled to administratively garnish the

wages of the Petitioner.
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Order

For the foregoing reasons, the wages of Karen Wald may NOT be

subjected to administrative wage garnishment at this time and all sums

collected from her subsequent to foreclosure shall be refunded to her.  
Copies of this Decision and order shall be served upon the parties by

the Hearing Clerk’s Office.

__________

In re: KAREN BENNETT.
AWG Docket No. 10-0431.
Decision and Order.
Filed December 16, 2010.

AWG.

Mary Kimball and Dale Theurer, for RD.
Karen Bennett, Pro se.
Decision issued by Peter M. Davenport, Chief Administrative Law Judge.

This matter is before the Administrative Law Judge upon the request

of Karen Bennett for a hearing to address the existence or amount of a

debt alleged to be due, and if established, the terms of any repayment

prior to imposition of an administrative wage garnishment.  On

September 27, 2010, a Prehearing Order was entered to facilitate a

meaningful conference with the parties as to how the case would be

resolved, to direct the exchange of information and documentation

concerning the existence of the debt and setting the case for a telephonic

hearing on December 16, 2010.
The Respondent filed a Narrative together with supporting

documentation on November 8, 2010. The Petitioner filed her material

with the Hearing Clerk on November 17, 2010. At the telephonic

hearing, sworn testimony was taken from the Petitioner and Mary E.

Kimball, Accountant for New Programs Initiatives Branch, Rural

Development, United States Department of Agriculture, St. Louis,

Missouri. 
On the basis of the record before me, nothing further having been

received from the Petitioner, the following Findings of Fact,

Conclusions of Law and Order will be entered.

Findings of Fact
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1. On July 30, 2003, Karen Bennett applied for and received a home

mortgage loan guarantee from Rural Development (RD), United

States Department of Agriculture (USDA) (Exhibit RX-1) and on

September 30, 2003 obtained a home mortgage loan in the

amount of $139,850.00 for property located in Marysville, Ohio

from  J. Mortgage Inc. (the loan was subsequently assigned to J.P.

Morgan Chase Bank, N.A. (Chase)).  
2. In 2007, the Petitioner defaulted on the mortgage loan and

foreclosure proceedings were initiated. RX-3.
3. Chase submitted a loss claim and USDA paid Chase the sum of 

 $52,884.27 for accrued interest, protective advances, liquidation

costs and property sale costs. RX-3.
4. No offsets have been received. 
5. The remaining unpaid debt is in the amount of $52,884.27,

exclusive of potential Treasury fees. RX-6.
6. The Petitioner’s monthly expenses roughly approximate her

income and she is experiencing financial hardship at this time.

Conclusions of Law

1. The Secretary has jurisdiction in this matter.
2. Karen Bennett is indebted to USDA Rural Development in the

amount of $52,884.27, exclusive of potential Treasury fees for the

mortgage loan guarantee extended to her.
3. By reason of her current financial hardship, administrative wage

garnishment is not appropriate at this time.
4. The Respondent is not entitled to administratively garnish the

wages of the Petitioner.

Order

For the foregoing reasons, the wages of Karen Bennett may NOT be

subjected to administrative wage garnishment at this time. The debt shall

remain at Treasury for appropriate collection action. 
Copies of this Decision and order shall be served upon the parties by

the Hearing Clerk’s Office.

__________
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In re:  JIMMY C. DAVIS.
AWG Docket No. 10-0443.
Decision and Order.
Filed December 17, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Jill S. Clifton, Administrative Law Judge.

1. The hearing by telephone was held on December 10, 2010.  Mr.

Jimmy C. Davis, also known as Jimmy Carroll Davis, the Petitioner

(“Petitioner Davis”), participated and was represented by Anthony

Burns, Esq.  Again, I thank Mr. Burns for his excellent representation of

Petitioner Davis.  
2. Rural Development, an agency of the United States Department of

Agriculture (USDA), is the Respondent (“USDA Rural Development”)

and was represented by Mary E. Kimball and Marsha Moore.  The

address for USDA Rural Development for this case is  

Mary E. Kimball, Branch Accountant 
USDA / RD New Program Initiatives Branch 
Bldg 105 E, FC-22, Post D-2 
4300 Goodfellow Blvd 
St Louis MO 63120-1703 

mary.kimball@stl.usda.gov 314.457.5592 phone 
314.457.4426 FAX 

Summary of the Facts Presented 

3. Petitioner Davis owes to USDA Rural Development a balance of

$11,197.01 in repayment of a loan that he borrowed in 1987.  The loan

was from the United States Department of Agriculture Farmers Home

Administration, now known as USDA Rural Development.  Petitioner

Davis borrowed to buy a home in Kentucky, and the $11,197.01 

balance is now unsecured (“the debt”).  See USDA Rural Development

Exhibits, plus Narrative, Witness & Exhibit List (filed November 18,

2010), which are admitted into evidence, together with the testimony of

Mary Kimball.  [This balance will change:  (a) the balance may have

been reduced by the time I sign this Decision, because garnishment is

ongoing; and (b) I am ordering the amounts collected through
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garnishment of Petitioner Davis’s pay to be returned to Petitioner Davis,

which will increase the balance.]   
4. Potential Treasury fees in the amount of 28% (the collection agency

keeps 25% of what it collects; Treasury keeps another 3%) on

$11,197.01 in would increase the current balance by $3,135.16, to

$14,332.17.  See USDA Rural Development Exhibits, esp. RX-7, plus

Ms. Kimball’s testimony.  
5. The amount borrowed from USDA Rural Development was

$38,100.00 in 1987.  By the time of the foreclosure sale in 2002, that

debt had grown to $46,563.18.  From the sale of the home, $29,835.51

was applied to the debt, leaving a balance of $16,727.67 still owed. 

Collections since then reduced the balance to $11,197.01, as of

November 12, 2010.   RX-6.  
6. Petitioner Davis’s Narrative, Witness & Exhibit List, and Petitioner

Davis’s Consumer Debtor Financial Statement with pay stub, and

Conservatorship documentation (filed November 26, 2010), are admitted

into evidence, together with the testimony of Petitioner Davis, and his

Hearing Request documents and statements.  Petitioner Davis proved

that his gross pay is about $**** per month; and that his disposable pay

is about $***** per month.  Petitioner Davis’s reasonable and necessary

living expenses, about $**** per month, are more than his disposable

pay.  And, he owes past due medical bills.  
7. Petitioner Davis’s disposable pay does not support garnishment,

which would create hardship (and has created hardship).  31 C.F.R. §

285.11.  
8. Petitioner Davis is responsible and willing and able to negotiate the

repayment of the debt with Treasury’s collection agency.  

Discussion

9. NO garnishment is authorized.  See paragraphs 6 & 7.  I encourage

Petitioner Davis and the collection agency to negotiate promptly the

repayment of the debt.  Petitioner Davis, this will require you to

telephone the collection agency after you receive this Decision. 

Petitioner Davis, you may request that your obligation to repay be

canceled, based on your inability to pay; that you be given

consideration for your disposable pay being less than your reasonable

and necessary living expenses, particularly since you provide for your

disabled adult daughter, age 33, of whom you are conservator, who

receives Supplemental Security Income (SSI) and lives with you. 
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Alternatively, you may ask that the debt be apportioned separately to

you and your former wife the co-borrower, and that you be permitted to

compromise the debt for an amount you are able to pay, to settle the

claim for less.  The toll-free number for you to call is 1-888-826-3127. 

Findings, Analysis and Conclusions 

10.The Secretary of Agriculture has jurisdiction over the parties,

Petitioner Davis and USDA Rural Development; and over the subject

matter, which is administrative wage garnishment.  
11.Petitioner Davis owes the debt described in paragraphs 3, 4 and 5.  
12.NO garnishment is authorized, because garnishment would create

hardship (and has created hardship), especially considering the

responsibilities Petitioner Davis carries regarding his disabled adult

daughter.  31 C.F.R. § 285.11.  
13.Further, Petitioner Davis shall be repaid the amounts already

garnished from his pay.  [Garnishment is ongoing because Petitioner

Davis’s hearing request was late; it was late because he did not receive

the notice sent to a wrong address, and his employer’s notification was

the first he had that his pay was being garnished.]  
14.This Decision does not prevent repayment of the debt through offset

of Petitioner Davis’s income tax refunds or other Federal monies

payable to the order of Mr. Davis.  

Order

15.Until the debt is repaid, Petitioner Davis shall give notice to USDA

Rural Development or those collecting on its behalf, of any changes in

his mailing address; delivery address for commercial carriers such as

FedEx or UPS; FAX number(s); phone number(s); or e-mail address(es). 

16.USDA Rural Development, and those collecting on its behalf, are

NOT authorized to proceed with garnishment and shall repay the

amounts already garnished from his pay.   
Copies of this Decision shall be served by the Hearing Clerk upon

each of the parties.  

__________

In re:  TRUMAN VANAUKEN.
AWG Docket No. 10-0399.
Decision and Order.
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Filed December 21, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Victor W. Palmer, Administrative Law Judge.

1. Pursuant to a Hearing Notice, I held a hearing by telephone, on

December 21, 2010, at 10:45 AM Eastern Time, in consideration of a

Petition seeking to dispute Petitioner’s obligation to pay a debt that

Petitioner incurred under an assumption of a single family mortgage

loan and an additional loan that was given to Petitioner, Truman

Vanauken, and to his former wife, Martha Vanauken, by Respondent,

USDA, Rural Development. The loans were made to facilitate the

purchase, on August 13, 1998, of a primary residence at 1022 LaJunta,

Colorado. However the loans fell into default which resulted in a

foreclosure sale on May 28, 2003. Despite the sale and subsequent

offsets from Petitioner’s income tax refunds, the loans have not been

fully repaid. Respondent has initiated administrative garnishment of

Petitioner’s wages for the nonpayment of the amount still owed.
2. Petitioner and Mary Kimball, representing Respondent, participated

in the hearing and were sworn. Petitioner was instructed by the Hearing

Notice to file: 1. completed forms respecting his current employment,

general financial information, assets and liabilities, and monthly income

and expenses; 2. a narrative of events or reasons concerning the

existence of the alleged debt and his ability to repay all or part of it; 3.

supporting exhibits with a list of the exhibits and a list of witnesses who

would testify in support of his petition.. He filed such information that

shows he works two jobs as a maintenance man and cook for

McDonald’s and as a paper carrier for a local newspaper for which he

earns monthly incomes of $*** and $***, or $*,*** total. Petitioner and

Martha divorced in February, 2000. She was awarded the house and he

was ordered to pay child support for their children who are disabled.

Petitioner now resides with a girl friend, a step child, and a 14 month old

child born of their relationship. His monthly expenses are: rent-$***;

child support-$***; car payments-$***; gasoline-$**; electricity-$***;

natural gas-$**; food-$***; cable TV-$***; medical-$**; clothing-$**;

trash removal-$**; cell phone-$**; miscellaneous-$**. Total monthly

expenses are $*,***. The monthly expenses exceed his monthly net

income.
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3. Respondent’s representative, Mary Kimball, Accountant for the New

Initiatives Branch, USDA Rural Development, filed supporting

documents and gave testimony showing that the debt owed to it by

Petitioner has a present balance of $13,492.64 plus potential fees of

$3,777.94 that are being assessed by Treasury for its collection efforts. 
Under these circumstances, there is no present disposable monthly

income available for garnishment and the proceedings to garnish

Petitioner’s wages are hereby suspended and shall not be resumed for

one (1) year from the date of this Order.

__________

In re:  DONALD E. McCARTHY, JR.
AWG Docket No. 11-0007.
Decision and Order.
Filed December 21, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Decision issued by Jill S. Clifton, Administrative Law Judge.

1. The hearing was held on December 10, 2010, as scheduled.  Donald

E. McCarty, Jr., also known as Donald McCarty, Jr., the Petitioner

(“Petitioner McCarty, Jr.”) failed to appear.  [Petitioner McCarty, Jr.

could not be reached at the telephone number listed on his hearing

request, and he provided no other phone number.  There was no

opportunity to leave a message; it seemed to the Legal Secretary who

works with me that, in answer to her calls,  someone lifted the receiver

and set it back down to disconnect.  Petitioner McCarty, Jr. never

returned the calls.]  
2. Rural Development, an agency of the United States Department of

Agriculture (USDA), is the Respondent (“USDA Rural Development”)

and was represented by Ms. Mary E. Kimball.  The address for USDA

Rural Development for this case is  

Mary E. Kimball, Branch Accountant 
USDA / RD New Program Initiatives Branch 
Bldg 105 E, FC-22, Post D-2 
4300 Goodfellow Blvd 
St Louis MO 63120-1703 
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mary.kimball@stl.usda.gov 314.457.5592 phone 
314.457.4426 FAX 

3. I encourage Petitioner McCarty, Jr. and the collection agency to

work together to establish a repayment schedule rather than

immediately proceeding with garnishment, even though this Decision

authorizes garnishment, up to 15% of Petitioner McCarty, Jr.’s

disposable pay.  Petitioner McCarty, Jr., obviously, will have to make

himself available to the collection agency if he wants to negotiate.  See

paragraph 10.  
4. This is Petitioner McCarty, Jr.’s case (he filed the Petition), and in

addition to failing to be available for the hearing, Petitioner McCarty, Jr.

failed to file with the Hearing Clerk any information.  Petitioner

McCarty, Jr.’s deadline for that was November 29, 2010.  

Summary of the Facts Presented 

5. Petitioner McCarty, Jr. owes to USDA Rural Development a balance

of $10,480.50 (as of November 12, 2010) in repayment of a Farmers

Home Administration loan he borrowed in 1994 for a home in

Mississippi, the balance of which is now unsecured (“the debt”).  See

USDA Rural Development Exhibits, plus Narrative, Witness & Exhibit

List (filed November 16, 2010), which are admitted into evidence,

together with the testimony of Mary Kimball.  
6. Potential Treasury fees in the amount of 28% (the collection agency

keeps 25% of what it collects; Treasury keeps another 3%) on

$10,480.50 would increase the current balance by $2,934.54, to

$13,415.04.  See USDA Rural Development Exhibits, esp. RX-7.  
7. The amount borrowed from USDA Rural Development was

$42,400.00 in 1994.  By the time of the foreclosure sale in March 2009,

that debt had grown to $43,834.35:  

$  35,516.95 Principal Balance prior to sale 
$   5,097.87 Interest Balance prior to sale 
$   3,219.53 Fee Balance prior to sale 
$  43,834.35 Total Amount Due prior to sale 

$  33,000.00 Total Amount Received from sale 

So the sale proceeds did not pay the full amount of what was owed.  
See USDA Rural Development Narrative.  
8. Petitioner McCarty, Jr. failed to file a Consumer Debtor Financial



Donald E. McCarthy, Jr.

69 Agric. Dec. 1377 

1379

Statement or any other financial information or anything in response to

my Order dated October 28, 2010; consequently there is no evidence

before me regarding Petitioner McCarty, Jr.’s disposable pay or any 31

C.F.R. § 285.11 factors.  I must presume that Petitioner McCarty, Jr.’s

disposable pay supports garnishment, up to 15% of Petitioner McCarty,

Jr.’s disposable pay.  
9. Petitioner McCarty, Jr. is responsible and capable of negotiating the

repayment of the debt with Treasury’s collection agency.  

Discussion

10.I encourage Petitioner McCarty, Jr. and the collection agency to

negotiate promptly the repayment of the debt.  Petitioner McCarty, Jr.,

this will require you to telephone the collection agency after you receive

this Decision.  The toll-free number for you to call is 1-888-826-3127. 

Petitioner McCarty, Jr., you may choose to offer to compromise the debt

for an amount you are able to pay, to settle the claim for less.  

Findings, Analysis and Conclusions 

11.The Secretary of Agriculture has jurisdiction over the parties,

Petitioner McCarty, Jr. and USDA Rural Development; and over the

subject matter, which is administrative wage garnishment.  
12.Petitioner McCarty, Jr. owes the debt described in paragraphs 5 and

6.  
13.Garnishment is authorized, up to 15% of Petitioner McCarty, Jr.’s

disposable pay.  31 C.F.R. § 285.11.  
14.Repayment of the debt may also occur through offset of Petitioner

McCarty, Jr.’s income tax refunds or other Federal monies payable to

the order of Mr. McCarty, Jr.  

Order

15.Until the debt is fully paid, Petitioner McCarty, Jr. shall give notice

to USDA Rural Development or those collecting on its behalf, of any

changes in his mailing address; delivery address for commercial carriers

such as FedEx or UPS; FAX number(s); phone number(s); or e-mail

address(es).  
16.USDA Rural Development, and those collecting on its behalf, are

authorized to proceed with garnishment, up to 15% of Petitioner

McCarty, Jr.’s disposable pay.  
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Copies of this Decision shall be served by the Hearing Clerk upon

each of the parties.

________
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FEDERAL CROP INSURANCE ACT

COURT

CAIN FIELD NURSERY; BONITA FARM NURSERY; TRAVIS

WANAMAKER; ANTHONY WANAMAKER AND CATRENIA

WANAMAKER, v. FARMERS CROP INSURANCE ALLIANCE,

INC., GREAT AMERICAN INSURANCE COMPANY;  AND

USDA.
No. 4:09–cv–78.
Filed September 21, 2010.

[Cite as: 2010 WL 3781760 (E.D.Tenn)].

FCIA – Arbitration of dispute – Insurable interest – Diversity of citizenship.

Insured farmer contended insurer failed to properly pay the claim. Following arbitration
farmer asserted appeal on multiple grounds. Court found the claimant lacked insurable
interest.

United States District Court, E.D. Tennessee.

MEMORANDUM AND ORDER

HARRY S. MATTICE, JR., District Judge.

Before the Court is a Motion to Dismiss [Court Doc. 17] submitted

by Defendants Farmers Crop Insurance Alliance, Inc. and Great

American Insurance Company. Defendants assert that all claims against

them should be dismissed pursuant to Federal Rule of Civil Procedure

12(b)(6).For the reasons explained below, Defendants' Motion to

Dismiss [Court Doc. 17] will be DENIED.

I. STANDARD OF REVIEW

Although Defendants have styled their Motion as a Motion to

Dismiss, Plaintiffs contend that the Fed.R.Civ.P. 12(b)(6) standard is

inappropriate because the Motion speaks directly to the substantive

issues in the case. (Court Doc. 22, Pls.' Resp. 6.) In their Reply,

Defendants concede that the Court may treat the Motion as a Motion for
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Summary Judgment instead. (Court Doc. 30, Defs.' Reply 2.) The Court

notes that both sides have submitted affidavits and other exhibits in

support of their respective positions. When a party asks the Court to

consider matters outside of the pleadings, determination as a motion to

dismiss is improper. Fed.R.Civ.P. 12(d); see also Shelby County Health

Care Corp. v. S. Council of Indus. Workers Health & Welfare Trust

Fund, 203 F.3d 926, 931 (6th Cir.2000). Rule 12(d) also states that “[a]ll

parties must be given a reasonable opportunity to present all the material

that is pertinent to the Motion.” Because Plaintiffs raised the issue that

the Rule 12(b)(6) approach might be inappropriate in their Response,

and because Defendants acknowledged the veracity of this statement in

their Reply, the Court finds that the parties have had sufficient notice to

provide all necessary materials with their briefs. In addition, the Court

finds that the documents submitted likely comprise most or all of what

is available at this early stage of litigation without the benefit of

discovery. Therefore, the Court will convert the Motion to Dismiss to a

Motion for Summary Judgment and will apply the standard of review set

forth in Federal Rule of Civil Procedure 56.Summary judgment is proper

where “the pleadings, the discovery and disclosure materials on file, and

any affidavits show that there is no genuine issue as to any material fact

and that the movant is entitled to judgment as a matter of law.”

Fed.R.Civ.P. 56(c) (2). In ruling on a motion for summary judgment, the

Court must view the facts contained in the record and all inferences that

can be drawn from those facts in the light most favorable to the

nonmoving party. Matsushita Elec. Indus. Co. v. Zenith Radio Corp. .,

475 U.S. 574, 587, 106 S.Ct. 1348, 89 L.Ed.2d 538 (1986); Nat'l

Satellite Sports, Inc. v. Eliadis Inc., 253 F.3d 900, 907 (6th Cir.2001).

The Court cannot weigh the evidence, judge the credibility of witnesses,

or determine the truth of any matter in dispute. Anderson v. Liberty

Lobby, Inc., 477 U.S. 242, 249, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986).
The moving party bears the initial burden of demonstrating that no

genuine issue of material fact exists. Celotex Corp. v. Catrett, 477 U.S.

317, 323, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986). The moving party

may bear this burden by either producing evidence that demonstrates the

absence of a genuine issue of material fact, or by simply “ ‘showing'-that

is, pointing out to the district court-that there is an absence of evidence

to support the nonmoving party's case.” Id. at 325. To refute such a

showing, the nonmoving party may not simply rest on its pleadings.
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Behrens v. Pelletier, 516 U.S. 299, 309, 116 S.Ct. 834, 133 L.Ed.2d 773

(1996); see Anderson, 477 U.S. at 249. The nonmoving party must

present some significant, probative evidence indicating the necessity of

a trial for resolving a material factual dispute. Celotex, 477 U.S. at 322.

A mere scintilla of evidence is not enough. Anderson, 477 U.S. at 252;

McLean v. Ontario, Ltd., 224 F.3d 797, 800 (6th Cir.2000).
The Court's role is limited to determining whether the case contains

sufficient evidence from which a jury could reasonably find for the

nonmoving party. Anderson, 477 U.S. at 248–49; Nat'l Satellite Sports,

253 F.3d at 907. Such a determination requires that the Court “view the

evidence presented through the prism of the substantive evidentiary

burden” applicable to the case. Anderson, 477 U.S. at 254. Thus, if the

plaintiff must ultimately prove his case at trial by a preponderance of the

evidence, the Court must, on a motion for summary judgment, determine

whether a jury could reasonably find by a preponderance of the evidence

that the plaintiff's factual contentions are true. See id. If the nonmoving

party fails to make a sufficient showing on an essential element of its

case with respect to which it has the burden of proof, the moving party

is entitled to summary judgment. Celotex, 477 U.S. at 323. If the Court

concludes that a fair-minded jury could not return a verdict in favor of

the nonmoving party based on the evidence presented, it may enter a

summary judgment. Anderson, 477 U.S. at 251–52; Lansing Dairy, Inc.

v. Espy, 39 F.3d 1339, 1347 (6th Cir.1994).

II. FACTS AND PROCEDURAL HISTORY

Plaintiffs filed their Complaint against all Defendants on August 3,

2009. (Court Doc. 1, Compl.) The Complaint alleges that Defendants

Farmers Crop Insurance Alliance, Inc. (“Farmers”) and Great American

Insurance Company (“Great American”), acting through the Federal

Crop Insurance Corporation (“FCIC”) and the Risk Management

Agency (“RMA”), sold and issued a crop insurance policy to Plaintiff

Travis Wanamaker and to Plaintiffs Cain Field Nursery and Bonita Farm

Nursery by and through their authorized agent for obtaining insurance,

Plaintiff Travis Wanamaker. (Id. ¶ 10.) There is some debate, however,

over the number of policies at issue, the identity of those policies, the
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areas insured by those policies, the dates those policies were effective,

and the identity of the individual who actually signed the applications

for or cancellations of insurance related to those policies. (Compare

Court Doc. 18, Memo. in Supp. of Defs. Mot. to Dismiss, 1–3, and

Court Doc. 18–1. Aff. of Kathleen Dawson ¶¶ 8–21 with Court Doc. 22,

Pls.' Resp. to Defs.' Mot. to Dismiss, 2–5.)At the outside, there are four

potential policies at issue, though for each of these policies, at least

some of the important dates (e.g. date of acceptance by the insurance

company or issuance of the policy) are not only not verified in the

record, but entirely absent. These federally-reinsured Multiple Peril

Crop Insurance (“MCPI”) policies involved coverage for the 2004 and

2005 crop years, though the actual dates of application and cancellation

are also not entirely clear from the record. The first is Policy

41–801–0002754 (“2754”), covering crops in Warren County for crop

year 2004, applied for on April 20, 2004 by Travis Wanamaker, and

issued at some point thereafter by Def. Farmers. (Dawson Aff. ¶¶ 9–10,

Exs. A and B.) This policy was purportedly changed by Plaintiff Travis

Wanamaker on September 1, 2004, when, for the crop year 2005, he

added Grundy County to his coverage and cancelled Warren County.

(Dawson Aff. ¶ 11, Ex. C.) The second potential policy at issue is a

Great American policy, Policy No.2005–TN–030–906811 (“6811”),

though the person who applied for the policy and the area and crop it

covered are not shown. (Pls.' Resp. to Defs.' Mot. to Dismiss, 3, and

Dawson Aff. ¶¶ 18–19, Ex. J.) The only proof of its existence is the

cancellation form signed by Travis Wanamaker on September 13, 2004,

with a handwritten notation indicating it was actually cancelled on

October 7, 2004. (Dawson Aff., Ex. J.) The third potential policy at issue

is Policy No. 41–801–0002779 (“2779”), covering crops in Warren

County for crop year 2005, applied for on September 13, 2004, by

Anthony Wanamaker (with Catrenia Wanamaker as spouse holding a

50% share). (Pls.' Respon. to Defs.' Mot. to Dismiss, 2, and Dawson Aff.

¶¶ 20, Ex. K.) The fourth potential policy at issue is Policy No.

41–801–0002808 (“2808”) (Pls.' Respon. to Defs.' Mot. to Dismiss,

2–3.) Plaintiffs provided a letter from the USDA to Travis Wanamaker

listing that policy—which covered the crop year 2005—as one relevant

to him and discussing his appeal rights under that policy. (Id., Ex. 1.)

Defendants argue that the letter was sent to him in error, that that policy

has Timothy Wanamaker as its named insured; and thus that any
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reference to Plaintiff Travis Wanamaker is a typographical error. (Defs.'

Reply, 7.) Plaintiff Travis Wanamaker's application(s) included a

Nursery Plant Inventory Value Report, and he provided Price Lists and

Catalogs to the Farmers agent, shown on policy forms to be Richard

Mackie with Summitville Crop Insurance Agency. (Court Doc. 18–4,

Aff. of Counsel in Supp. of Defs.' Mot. to Dismiss, Ex. 1; Dawson Aff.,

Ex. A)
On or about April 29, 2005, the crops and inventory were damaged

by a hail storm, and Plaintiffs filed an insurance claim. (Compl.¶ 11.) On

July 5, 2006, Farmers sent Travis Wanamaker a letter denying coverage

under Policy 2754 for the 2005 crop year, based on “Not receiving a

catalog for the 2005 year. Subsequently, the catalog sent in was not in

the insureds name.” (Dawson Aff., Ex. H .) On August 14, 2006,

Farmers sent Travis Wanamaker another letter, this one denying

coverage under Policy 2754 for the 2005 crop year for Warren County

specifically, with the denial of coverage based on the September 1, 2004

cancellation notice and the subsequent submission of a Plant Inventory

Value Report for Grundy County alone (Dawson Aff., Ex. I.) Attached

to the first letter was “a Basic Provision indicating Section 20, which

covers the Mediation, Appeal, etc. process.” (Dawson Aff., Ex. H.)

Unfortunately, a copy of this enclosure was not provided to the Court,

so it has no way of knowing which appeal rights were provided to

Plaintiff Travis Wanamaker. Attached to the second letter was “your

rights to appeal this decision,” in fact, an excerpt from the 2005 MPCI

Basic Provisions, paragraph 20(a)-(d) “Mediation, Arbitration, Appeal,

Reconsideration, and Administrative and Judicial Review.” (Dawson

Aff., Ex. I.)
Plaintiffs allege that Defendants improperly failed to pay the

insurance claim and are liable for damages. (Compl.¶¶ 13–15.) Plaintiffs

further assert that after the claim was denied, the parties submitted to

arbitration, pursuant to the insurance policy terms, and Plaintiffs may

now bring this action for judicial determination of the validity of their

damages claim. (Id. ¶¶ 17–20.)
Defendants Farmers and Great American both submitted Answers to

Plaintiffs' Complaint with Counterclaims on September 15, 2009, and

filed the instant Motion to Dismiss on the same day. (Court Docs. 13,
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14, & 17.) In their Motion, Defendants assert the following grounds for

dismissal. First, Defendant Farmers asserts that Plaintiffs are barred

from retrying their damages claim to this Court because the arbitration

was the binding and final decision, and, in Tennessee, collateral estoppel

applies to arbitration findings and the arbitration is considered a

judgment on the merits. (Defs.' Memo. in Supp. of Mot. to Dismiss, 3.)

In the alternative, Defendant Farmers claims that the statute of

limitations bars any action on Plaintiffs' claim for damages. (Id., 3–4.)
Defendant Great American moves for dismissal of the claims against it

because it claims that it is not a party to the insurance contracts between

Plaintiffs and Farmers. (Id., 4.) Instead, Great American asserts that

Farmers is its subsidiary, but the two are separate corporate entities with

different states of incorporation, and Great American never had a

contract with Plaintiffs. (Id.)
Finally, both Defendants move to dismiss claims made by Plaintiffs

Cain Field Nursery and Bonita Farm Nursery because they contend that

these are trade names, rather than legal entities which entered into the

contracts associated with the issuance of the insurance policy. (Id.)

III. ANALYSIS

Because Great American argues that all claims against it should be

dismissed because it is not a party to this action, the Court will consider

this claim first. The Court will next consider the argument as to the

claims by Plaintiffs Cain Field Nursery and Bonita Farm Nursery.

Finally, the Court will consider the two grounds for dismissal asserted

by Defendant Farmers.

A. Claims Against Great American Insurance Company

Defendant Great American asserts that it is a separate entity from

Defendant Farmers and had no contract with Plaintiffs for the insurance

policy in question. (Memo. in Supp. of Defs.' Mot. to Dismiss, 17–18.)

In the current corporate structure, Farmers is a subsidiary of Great

American, which is, in turn, a subsidiary of American Financial Group,

Inc. (Court Docs. 15 & 16.) According to Great American, Farmers did

not become its subsidiary until sometime after September 1, 2005, and

it is not a successor in interest to any insurance policies issued by

Farmers that existed at that time. (Memo. in Supp. of Defs.' Mot. to

Dismiss, 17–18.) Farmers contends that based on the provisions and
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definitions of the insurance policy, Great American was not a party to

the contract and cannot be subject to legal action. (Id.)Plaintiffs point

out that at least one of the disputed policies, Policy 6811, was issued by

Great American, and the only evidence it was not in effect at the time of

the incident, the cancellation form, was not signed by Plaintiff Travis

Wanamaker on the page providing for cancellation. (Pls.' Respon. to

Defs.' Mot. to Dismiss, 10–11.) The evidence surrounding its issuance

and subsequent alleged cancellation are murky at best, but that it was a

Great American policy has not been disputed. Further, Ms. Roxana

Brixon wrote two letters to Plaintiff Travis Wanamaker almost a year

after Farmers was bought by Great American, and her role in handling

the claims is unclear. (Dawson Aff., Ex. I & J.)
The Court finds that the precise involvement of Defendant Great

American in the underlying transaction is unknown at this time.

Although Defendants claim that Great American was not the insurer of

any of the policies in question, it appears that Great American was the

insurer of at least one of the policies at issue, and its role, through Ms.

Brixon, in the finding that Plaintiff's policy was invalid and in the

corresponding denial of Plaintiffs' insurance claim is also unclear.

Because the parties have not engaged in discovery at this stage of the

litigation, it is impossible for the Court to determine as a matter of law

whether Great American is an appropriate party to this lawsuit. Based on

the documents before the Court at this time, the Court finds that Great

American's involvement is unknown and that a genuine issue of material

fact exists as to whether the claims against it should be dismissed.

Accordingly, Defendants' Motion to Dismiss all claims against

Defendant Great American will be DENIED.

B. Claims by Cain Field Nursery and Bonita Farm Nursery

Defendants assert that Plaintiffs Cain Field Nursery and Bonita Farm

Nursery lack standing because they do not appear to be legal entities and

no insurance policies were issued to these Plaintiffs. (Memo. in Supp.

of Defs.' Mot. to Dismiss, 18–19.) Instead, Defendants claim that Cain

Field Nursery and Bonita Farm Nursery merely appear to be trade names

used by Plaintiffs Travis, Anthony, and Catrenia Wanamaker. (Id., 19)In
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their Complaint, Plaintiffs asserted that the insurance policy was issued:
to and for the benefit of Plaintiff Travis Wanamaker and to and for the

benefit of Plaintiff Cain Field Nursery and Plaintiff Bonita Farm

Nursery, by and through their authorized agent for obtaining such

insurance, Plaintiff Travis Wanamaker, which such policy was sold and

obtained for the benefit of Plaintiff Cain Field Nursery and Plaintiff

Bonita Farm Nursery and their owner for the 2005 crop year, which such

policy provided insurance coverage for the crops, products and farm and

nursery materials and inventory of Plaintiff Cain Field Nursery located

upon the property operated as Cain Field Nursery in Grundy County,

Tennessee and operated as Bonita Farm Nursery in Warren County,

Tennessee.
(Compl.¶ 10.) Plaintiffs contend in their Response to Defendants'

Motion that Cain Field Nursery and Bonita Farm Nursery are proper

parties because policy documents, including the Nursery Plant Inventory

Value Reports for Crop Year 2005, show that the inventory being

insured was from Cain Field Nursery and Bonita Farm Nursery. (Pls.'

Respon. to Defs.' Mot. to Dismiss, 20 and Exs. 8 & 9 (listing

“Cainfields” in the “Remarks” section of one of the Nursery Plant

Inventory Value Reports and “Anthony Bonita Farm Warren Grundy

Skymont” in the other.) They further argue that MPCI provisions

provide that coverage can extend to “a partnership or joint venture,”

such as their farm or nursery, even if it “is not formally organized as an

LLC or corporation.” (Id., 20.)
The Court has reviewed the documents before it and cannot

determine whether the insurance policies at issue have any application

to either Cain Field Nursery or Bonita Farm Nursery. The Court notes,

however, that this case is at a very early stage of litigation without the

benefit of much discovery, and the Court does not have sufficient

information at this time concerning the relationships between the various

Plaintiffs, agency or otherwise. The Court finds that additional

discovery, the exchange of information and documents, and the

clarification of relationships might substantiate claims by Plaintiffs Cain

Field Nursery and Bonita Farm Nursery, and it would be premature to

dismiss these entities at this time. The Court concludes that genuine

issues of material fact exist as to the validity of claims by these parties

and that Defendants' Motion to Dismiss Cain Field Nursery and Bonita

Farm Nursery as a party to this lawsuit should be DENIED.
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C. Farmers Crop Insurance Alliance, Inc. Arguments

Defendant Farmers asserts two arguments, both of which attack

Plaintiffs' basic ability to bring this lawsuit. Because these arguments are

essentially intertwined, the Court will address them together.Defendant

Farmers first asserts that the arbitration conducted in this matter

prohibits Plaintiffs from re-litigating the issues before this Court.

(Memo. in Supp. of Defs.' Mot. to Dismiss, 3–4.) More specifically,

Farmers contends that the Federal Arbitration Act (“FAA”) limits the

standard of review for arbitration awards, and claims cannot be retried

anew in this Court unless Plaintiffs have a basis for requesting vacation

or modification of the arbitration award. (Id. at 10–13.) Essentially,

Farmers argues that collateral estoppel bars Plaintiffs from challenging

the arbitration award and adjudicating the same claims a second time.

(Id.) Plaintiffs claim that the insurance policy provisions and the same

statutory provisions cited by Defendants not only allow for the filing of

this litigation after the arbitration, but require it if Plaintiffs disagree

with the findings. (Pls.' Respon. to Defs.' Mot. to Dismiss, 13–15.)

Plaintiffs point to Paragraph 20(b)(3) and Paragraph 20(c) of the

insurance policy and 7 U.S.C. 1508(j)(2) as permitting judicial action if

arbitration is complete and making the arbitration decision binding only

when judicial review is not sought. (Id.) Plaintiffs contend that the

insurance policy terms control, and because the provisions are

controlling, judicial review of the arbitration decision is permitted. (Id.)
The determinations the Court must make in order to resolve this issue

are twofold. First, the Court must determine whether collateral estoppel

bars the instant case due to the prior disposition of these issues in

arbitration. If the Court finds that collateral estoppel does not apply and

that the binding determinations in the arbitration award do not prohibit

this action, the Court must then determine whether the insurance policy

provisions, including those relating to a statute of limitations, allow for

judicial review by this Court.
The Court will address collateral estoppel and the arbitrations first.

The arbitrations are both styled Travis Wanamaker v. Farmers Crop

Insurance Alliance and Great American Insurance Company, with

different Matter Numbers (Matter No. 30 430 01080 06 and Matter No.
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30 430 01081 06). (Aff. of Counsel in Supp. of Defs.' Mot. to Dismiss,

Exs. 2–3.) The Awards both state, in relevant part:
In this dispute over nursery crop insurance, the policy limits the role

of the arbitrators to resolving “any factual determination” made by the

insurer. Though the insurer's initial basis for denying coverage related

to the catalog submitted with the insurance application, the insurer has

learned as a result of the arbitration additional grounds for denying

coverage. One is that the Claimant did not have an insurable interest in

the nursery crop that was damaged by a storm in April 2005.
 ...

The Claimant has not established that he had an insurable share or

interest in the crop that was damaged. His parents lease from a third

party the land upon which the crop is grown. His parents buy all of the

stock that is planted. They take the orders and make the sales. The

parents ship the orders. The parents receive the payments from the sales.

The parents pay all the expenses. The Claimant's parents pay him an

hourly wage. His parents report expenses for the Claimant's operation on

their income tax return. The catalog the Claimant submitted with the

application was his parents' catalog with only the front cover changed.

The parents paid the fee for the insurance. When the Claimant received

an insurance payment for loss in a previous year, he paid it all to his

parents. The parents even submitted the claim for this loss.
Because the Claimant has not established an insurable share in the

crop, the policy is voided. Having made this factual determination, it is

not necessary to make any additional factual determinations.
(Id. 1–2, 4.) Defendants assert that this award bars Plaintiffs from

relitigating the same facts because collateral estoppel applies to make

arbitration awards binding.
Because subject matter jurisdiction as to these two Defendants is

based on diversity of citizenship, Tennessee law applies. “Under

Tennessee law ... the doctrine of ‘collateral estoppel’ operates to bar a

second suit between the same parties and their privies on a different

cause of action only as to issues which were actually litigated and

determined in the former suit.” Smith v. Dawson–Smith, 111 F. App'x

360, 362 (6th Cir.2004) (citing Richardson v. Tenn. Bd. of Dentistry,

913 S.W.2d 446, 459 (Tenn.1995)). The purpose of collateral estoppel

is “to conserve judicial resources, to relieve litigants from the cost and

vexation of multiple lawsuits, and to encourage reliance on judicial

decisions by preventing inconsistent decisions.” Beaty v. McGraw, 15
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S.W.3d 819, 824 (Tenn.Ct.App.1998).
The Court must consider four factors when determining whether

collateral estoppel applies to this case: (1) whether the issues in the prior

proceeding were the same as those raised in the present action; (2)

whether the prior proceeding resulted in judgment on the merits; (3)

whether the party in the present action was a party or in privity with a

party to the prior action; and (4) whether there was full and fair

opportunity to litigate the issue in the prior proceeding. Morris v.

Esmark Apparel, Inc., 832 S.W.2d 563 (Tenn.Ct.App.1991). In

Tennessee, findings made by an arbitrator have the same binding effect

as judicial determinations made by a court. Turpin v. Love, 1973 WL

16997, at *4 (Tenn.Ct.App. Aug.14, 1973); see also Bright v. Spaghetti

Warehouse, Inc., 1998 WL 205757 (Tenn.Ct.App. Apr.29, 1998)

(applying collateral estoppel when underlying action was resolved at

arbitration).
The issues raised through arbitration were basically the same as the

issues raised in this action. Plaintiff Travis Wanamaker submitted

several Demands for Arbitration, though it is not clear from any of them

to which properties the specific arbitration demands apply. In them,

though, Plaintiff Travis Wanamaker wrote of the same basic concerns

outlined in his Complaint and Response to the Motion to Dismiss: that

he submitted his catalogs to his agent, and then the agent submitted

fraudulent generic ones to the insurer; that the agent cancelled his

coverage for Warren County; and that the cancellation for Warren

County containing his alleged signature was signed fraudulently by

someone other than himself. (Aff. of Counsel in Supp. of Defs.' Mot. to

Dismiss, Ex. 1.) This statement essentially comprises the same issues

raised in the instant case, and the arbitration award can be considered a

judgment on the merits.
The reason that the doctrine of collateral estoppel fails to bar this

action, however, lies in the last two factors. The arbitration involved

only individual Plaintiff Travis Wanamaker, while this action also

involves the Anthony and Catrenia Wanamaker and the corporate bodies

Cain Field Nursery and Bonita Farm Nursery, entities of unknown origin
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and status.  The Court recognizes that the crops at issue in the disputed1

policies may have been crops at or held by Plaintiffs Cain Field Nursery

or Bonita Farm Nursery, and that these entities may have had an interest

in the outcome of the arbitration which only concerned Plaintiff Travis

Wanamaker. In addition, although there would likely be privity flowing

from the corporation to the individual agent if the corporation was

bound by the arbitration award, the Court is not certain if privity

between Plaintiff Timothy Wanamaker and Plaintiffs Cain Field Nursery

or Bonita Farm Nursery would be present under the circumstances of

this case, where only Plaintiff Timothy Wanamaker was involved in the

arbitration. For that matter, the Court is not clear as to whether any

agency relationship even exists between Timothy Wanamaker and Cain

Field Nursery or Bonita Farm Nursery. The difference in parties and the

potential implications of that difference make this factor weigh heavily

against the application of collateral estoppel to the instant case.
Moreover, the Court cannot simply accept that the arbitration was a

full and fair opportunity to litigate the issues. The Court lacks

information about what documents or materials were provided to the

arbitrator, but it appears that the arbitrator reviewed a limited universe

of information to make the ultimate determination. From the meager

 As noted above, there is some confusion over the various policies. Defendants1

assert that any claims under this policy are invalid as it was never submitted to
arbitration and it is well past the statute of limitations. (Defs.' Reply, 5–8.) Although the
Court recognizes a dispute over whether the 2004 or 2005 policy provisions apply, to
be discussed infra, the Court notes that Plaintiff Travis W anamaker's Demands for
Arbitration refer only to the 2754 policy. Submitting a denied claim to arbitration would
be a required step under either year of the policy provisions. Though the Court agrees
with Defendants that any action based on policies neither denied nor submitted is well
beyond the statute of limitations, the very nature of Plaintiffs' claims of agent or insurer
misconduct in cancelling without his consent, in fraudulently signing cancellation forms,
and in submitting fabricated nursery inventory and catalog materials implies that the
policy numbers may not be the controlling issue here. If Plaintiff believed, at the time
of the submission of the claims to arbitration, that he had coverage for both properties
under one policy and that the subsequent cancellations and transfers were all part of the
same fraudulent scheme, it would make sense to refer only to that policy number he
believed to be valid. Again, the state of the various policies is so confused at this point,
it is impossible to rule that any one policy is invalid because it was not submitted to
arbitration. Further, the Court notes that the actual arbitration awards not only make no
reference to a particular policy number, they do not even refer to a particular insured
property. Thus, it is impossible to determine which insurance policies the arbitrators
were considering and pursuant to which the arbitrators were issuing the awards.
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information available to the Court at this time, the arbitrator may have

assessed evidence only to determine Plaintiff Travis Wanamaker's

insurable share in the crops. Although other issues were raised-such as

the voiding of the policy for invalid nursery catalogs-the arbitrator did

not reach these issues and only made one factual determination. In fact,

the arbitrator specifically noted that “it was not necessary to make any

additional factual determinations” on the other issues presented. (Id., Ex.

2–3.) This factor also weighs heavily against the application of collateral

estoppel.
Based on the limited information available to the Court, the Court

cannot accept that collateral estoppel applies to bar Plaintiffs' entire

action. The Court recognizes, however, that this determination does not

necessarily render the arbitration award moot and nonbinding. Rather,

the factual findings by the arbitrator may indeed still be binding on the

parties to the arbitration, Plaintiff Travis Wanamaker and Defendants

Farmers and Great American. It is only the arbitrator's specific findings

that would be binding on this Court; therefore, the only determination

that might be binding would be the finding that the insurance policy is

invalid because Plaintiff Travis Wanamaker had no insurable interest in

the crops.  Based on the Court's analysis of Defendants' argument2

 The Court would note that there may be reasonable grounds for Plaintiffs to move2

for vacation of the arbitration award, although Plaintiffs to date have not made such an
application. The FAA states that arbitration awards can be vacated for the following
reasons:
(1) where the award was procured by corruption, fraud, or undue means;
(2) where there was evident partiality or corruption in the arbitrators, or either of them;
(3) where the arbitrators were guilty of misconduct in refusing to postpone the hearing,
upon sufficient cause shown, or in refusing to hear evidence pertinent and material to
the controversy; or of any other misbehavior by which the rights of any party have been
prejudiced; or
(4) where the arbitrators exceeded their powers, or so imperfectly executed them that a
mutual, final, and definite award upon the subject matter submitted was not made.
9 U.S.C. § 10(a). After reviewing the meager evidence available at this time, the Court
finds that the arbitrator or arbitrators in this case may have exceeded their powers, which
could render the award subject to vacation under 9 U.S.C. § 10(a)(4).
It appears to the Court that the arbitrators failed to address the issues presented and
instead decided the award solely based on another theory—advanced by

(continued...)
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regarding which version of the insurance policy applies, however, the

Court cannot even make the determination that the arbitration would be

binding under the circumstances of this case.3

Nonetheless, even if the arbitration award is binding in its one

narrow determination, the Court finds that there are many unanswered

questions and issues that still exist as to which insurance policy is

applicable, whether there was any fraud in the application, the

relationship between the parties, and what level of coverage each

believed they had and each actually had in relation to the crops that were

lost in the storm. The Court has no information before it on the

requirements to substantiate a crop insurance application, the procedure

upon submission of the application materials, or the procedure for

reviewing the submission for validity. Because a large amount of the

evidence submitted to the Court consists of seemingly random excerpts

from different unsigned policy forms, because many of Defendants'

citations to particular C.F.R. provisions are not identified by the relevant

date of the C.F.R. section to which they cite and which they contend is

applicable, and because many of the citations and quotations are either

are not found (as quoted) in the C.F.R. or are a mixture between actual

(...continued)2

Defendants—which appears to have been advanced only after the arbitration was
initiated. Defendants' argument was outside the scope of the issues presented for review
by the arbitrator because, as the arbitrator noted, it was not raised until after the
commencement of the arbitration process. The Court has no information about the
opportunity that Plaintiffs had to gather and present evidence concerning this newly
raised argument. Moreover, the arbitrator made the decision based solely on this newly
advanced argument without reaching any of the issues and arguments actually submitted
to the arbitration panel by Plaintiff Travis W anamaker. The Court would also note that
this deference to Defendants' subsequently raised argument may suggest grounds for
vacation based on the refusal of the arbitrators to hear pertinent and material evidence
or may indicate other misbehavior that prejudiced Plaintiffs. See 9 U.S.C. § 10(a)(3).
The Court does not have an application for vacation before it and does not have
sufficient information to make any determination, at this time, that the arbitration award
can indeed be vacated. The Court merely notes, without deciding, that vacation on these
grounds is a theoretical possibility.

 The Court addresses this argument infra, but the 2005 Policy specifically provides3

that arbitration is binding “unless judicial review is sought” and that “you and we have
the right to judicial review of any decision rendered in arbitration .” (2005 Policy at ¶
24.) (emphasis added). Therefore, if the 2005 Policy applied, the commencement of
judicial review would appear to render the arbitration award non-binding, and the
Court's review would be de novo.
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C.F.R. provisions and policy paragraph citations, it is difficult to

ascertain which actual provisions were deemed to govern and which

actually governed Plaintiffs' claims, especially since no complete, signed

insurance policy was ever submitted to the Court. Further, to the extent

that Plaintiff Travis Wanamaker argues that certain signatures on the

different forms are not his, the Court does note that the policy change

forms submitted by Defendants do seem to have, for the same

individual, signatures that appear very different. (Compare Dawson Aff.,

Exs. A & C.)
The Court notes that Plaintiffs have asserted a bad faith claim

pursuant to Tennessee law, and the Court finds that there are many

unresolved issues that might substantiate this claim, or a claim of

estoppel based on reliance on what appeared to Plaintiffs to be a valid

policy or policies-regardless of Defendants' contentions that the policy

was invalid or the binding determination by the arbitrator that the policy

was invalid due to Plaintiff Travis Wanamaker's insurable interest in the

crops. Under the circumstances, the Court finds that collateral estoppel

would not bar Plaintiffs' action in this Court. Furthermore, the Court

finds that, in the event that the one factual determination in the

arbitration award is binding, there are determinations that this Court

could make on several other issues not addressed or resolved during

arbitration.
The Court must now assess whether Plaintiffs had the right to bring

the instant lawsuit under the statute of limitations contained in the

applicable policy provisions. Again, the Court notes the irony that

Defendants assert the statute of limitations in the policy provisions as a

defense after informing Plaintiffs that the policy was always invalid.

Nonetheless, as the Court stated above, if Plaintiffs are correct that the

policy was valid, the policy provisions would certainly apply.4

The determination of this issue depends in part on what version of

the insurance policy controls. Defendants take the position that the

 Of course, if the policy was valid, the Court would probably not have to address4

these issues in any event because, presumably, if the policy were valid, Defendants
would not have denied Plaintiff's claim, and there would be no need to contest the
failure to provide coverage.
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forms marked 2004–NCIS 700B (“2004 Policy”) apply to this case.5

Plaintiffs contend that the forms marked 2005–NCIS 700B (“2005

Policy”) control and have provided this document as an exhibit. (Pls.'

Respon. to Defs.' Mot. to Dismiss, 8 & Ex. 6.) There is a significant

difference in the language of paragraph 20 of each policy, which

contains information about appeals. In the 2004 Policy, paragraph 20 is

titled “Arbitration, Appeals, and Administrative Review” and reads as

follows:

(a) If you and we fail to agree on any factual determination made by us,

the disagreement will be resolved in accordance with the rules of the

American Arbitration Association. Disputes regarding the amount of

assigned production for uninsured causes for your failure to use good

farming practices must be resolved under this subsection.
(b) Except as provided in section 20(d), you may appeal any

determination made by FCIC in accordance with appeal provisions

published at 7 CFR part 400, subpart J or 7 CFR part 11.
(c) No award determined by arbitration, appeal, administrative review

or reconsideration process can exceed the amount of liability established

or which should have been established under the policy.
(d) If you do not agree with any determination made by us or FCIC

regarding whether you have used a good farming practice, you may

 Defendants originally submitted as “the policy terms for that year” their5

representative Form 2001–NCIS–700B. (Dawson Aff., Ex. D.) After Plaintiffs pointed
out that a 2001 policy would have no relation to this controversy, Defendants submitted
a Supplemental Affidavit, correcting what they described as a “typographical error”
relating to the policy, i.e. labeling it “Form 2001” when it should be “Form 2004,” in
Ms. Dawson's affidavit and in the labeling of the exhibit itself. (Court Doc. 45, Supp.
Aff. of Kathleen Dawson in Supp. of Defs.' Mot. to Dismiss, ¶ 3.) In that same sentence,
however, Ms. Dawson refers to “the policy terms for the 2005 crop year applicable to
Policy No. 2808.” (Id.) Policy No. 2808 is the very policy Defendants argue has no
relation to the claims of Travis Wanamaker as it named Timothy Wanamaker as the
insured. (Defs.Reply, 5.) It is unclear if Ms. Dawson was arguing that she was amending
her affidavit only as to Policy No. 2808, in which case the 2001 argument of Plaintiffs'
is still at issue, or if this was yet another typographical error, with Ms. Dawson meaning
Policy No. 2754 or 2779. Later in the Supplemental Dawson Affidavit she says [t]he
applicable terms of coverage for the 2005 crop year included the 2004 MPCI Basic
Provisions, as well as the other policy terms that I identified in my September 14, 2009
affidavit, but they did not include the 2005 MPCI Basic Provisions,” so perhaps Ms.
Dawson and the Defendants generally are arguing that this basic form applies to all the
policies in question. (Supp. Dawson Aff., ¶ 6.) As with so much in this case, the record
is conflicting and perhaps contradictory.
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request reconsideration of this determination in accordance with the

review process established for this purpose and published at 7 CFR part

400, subpart J. However, you must complete the reconsideration process

before filing suit against FCIC in the United States district court. You

cannot sue us for determinations of good farming practices.
(Dawson Aff., Ex. D.) Also at issue in the 2004 Policy provisions is

paragraph 25, which is titled “Legal Action Against Us” and reads:
(a) You may not bring legal action against us unless you have complied

with all of the policy provisions.(b) If you do take legal action against

us, you must do so within 12 months of the date of denial of the claim.

Suit must be brought in accordance with the provisions of 7 U.S.C.

1508(j).
(c) Your right to recover damages (compensatory, punitive, or other),

attorney's fees, or other charges is limited or excluded by this contract

or by Federal Regulations.
(Id., ¶ 25.)

In contrast, paragraph 20 of the 2005 Policy is titled “Mediation,

Arbitration, Reconsideration, and Administrative and Judicial Review”

and includes a great deal more information.  (2005 Policy at ¶ 20.) 6

 For the sake of conservation of paper, the Court will reproduce the many relevant6

portions of this lengthy section in this footnote:
(a) If you and we fail to agree on any determination made by us except those specified
in section 20(d), the disagreement may be resolved through mediation in accordance
with section 20(g). If resolution cannot be reached through mediation, or you and we do
not agree to mediation, the disagreement must be resolved through arbitration in
accordance with the rules of the American Arbitration Association (AAA), except as
provided in sections 20(c) and (f), and unless rules are established by FCIC for this
purpose. Any mediator or arbitrator with a familial, financial or other business
relationship to you or us, or our agent or loss adjuster, is disqualified from hearing the
dispute.
(1) All disputes involving determinations made by us, except those specified in section
20(d), are subject to mediation or arbitration. However, if the dispute in any way
involves a policy or procedure interpretation, regarding whether a specific policy
provision or procedure is applicable to the situation, how it is applicable, or the meaning
of any policy provision or procedure, either you or we must obtain an interpretation
from FCIC in accordance with 7 CFR part 400, subpart X or such other procedures as
established by FCIC.
(I) Any interpretation by FCIC will be bindin g in any mediation or arbitration.

(continued...)
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(...continued)6

(ii) Failure to obtain any required interpretation from FCIC will result in the nullification
of any agreement or award.
(iii) An interpretation by FCIC of a policy provision is considered a rule of general
applicability and is not appealable. If you disagree with an interpretation of a policy
provision by FCIC, you must obtain a Director's review from the National Appeals
Division in accordance with 7 CFR 11.6 before obtaining judicial review in accordance
with subsection (e).
(iv) An interpretation by FCIC of a procedure may be appealed to the National Appeals
Division in accordance with 7 CFR part 11.
(2) Unless the dispute is resolved through mediation, the arbitrator must provide to you
and us a written statement describing the issues in dispute, the factual findings, the
determinations and the amount and basis for any award and breakdown by claim for any
award. The statement must also include any amounts awarded for interest. Failure of the
arbitrator to provide such written statement will result in the nullification of all
determinations of the arbitrator. All agreements reached through settlement, including
those resulting from mediation, must be in writing and contain at a minimum a statement
of the issues in dispute and the amount of the settlement.
(b) Regardless of whether mediation is elected:
(1) The initiation of arbitration proceedings must occur within one year of the date we
denied your claim or rendered the determination with which you disagree, whichever
is later;
(2) If you fail to initiate arbitration in accordance with section 20(b)(1) and complete the
process, you will not be able to resolve the dispute through judicial review;
(3) If arbitration has been initiated in accordance with section 20(b)(1) and completed,
and judicial review is sought, suit must be filed not later than one year after the date the
arbitration decision was rendered; and
(4) In any suit, if the dispute in any way involves a policy or procedure interpretation,
regarding whether a specific policy provision or procedure is applicable to the situation,
how it is applicable, or the meaning of any policy provision or procedure, an
interpretation must be obtained from FCIC in accordance with 7 CFR part 400, subpart
X or such other procedures as established by FCIC. Such interpretation will be binding.
(c) Any decision rendered in arbitration is binding on you and us unless judicial review
is sought in accordance with section 20(b) (3). Notwithstanding any provision in the
rules of the AAA, you and we have the right to judicial review of any decision rendered
in arbitration.
(d) If you do not agree with any determination made by us or FCIC regarding whether
you have used a good farming practice (excluding determinations by us of the amount
of assigned production for uninsured causes for your failure to use good farming
practices), you may request reconsideration by FCIC of this determination in accordance
with the reconsideration process established for this purpose and published at 7 CFR part
400, subpart J (reconsideration). To resolve disputes regarding determinations of the
amount of assigned production, you must use the arbitration or mediation process
contained in this section.
(1) You must complete reconsideration before filing suit against FCIC and any such suit

(continued...)
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Essentially, the difference is this: with the 2004 Policy, claimants

appealing unfavorable decisions must file suit in district court within a

year of the claim denial;  with the 2005 Policy, claimants generally7

have a year after the appeal procedures-mediation, arbitration,

reconsideration, etc.-are complete, which would occur well after the

claim denial. Moreover, in the 2005 Policy, Paragraph 20(c) specifically

states that arbitration is binding “unless judicial review is sought” and

that “you and we have the right to judicial review of any decision

rendered in arbitration.” (2005 Policy at 24.) (emphasis added). This

language has the potential to significantly undercut Defendants'

(...continued)6

must be brought in the United States district court for the district in which the insured
farm is located.
(2) Suit must be filed not later than one year after the date of the decision rendered in
the reconsideration.
(3) You cannot sue us for determinations of whether good farming practices were used
by you.
(e) Except as provided in section 20(d), if you disagree with any other determination
made by FCIC, you may obtain an administrative review in accordance with 7 CFR part
400, subpart J (administrative review) or appeal in accordance with 7 CFR part 11
(appeal). If you elect to bring suit after completion of any appeal, such suit must be filed
against FCIC not later than one year after the date of the decision rendered in such
appeal. Under no circumstances can you recover any attorney fees or other expenses, or
any punitive, compensatory or any other damages from FCIC.
(f) In any mediation, arbitration, appeal, administrative review, reconsideration or
judicial process, the terms of this policy, the Act, and the regulations published at 7 CFR
chapter IV, including the provisions of 7 CFR part 400, subpart P, are binding. Conflicts
between this policy and any state or local laws will be resolved in accordance with
section 31. If there are conflicts between any rules of the AAA and the provisions of
your policy, the provisions of your policy will control....

 Even this point is debatable. Defendants argue that the statute of limitations7

embodied in the 2004 MPCI basic provisions, ¶ 25(b), requires suit within a year of the
date of denial of the claim. (Memo. in Supp. of Defs.' Mot. to Dismiss, 15–16.)
Plaintiffs, however, point out that the very RMA determinations cited by Defendants
militate against this reading: “even Farmers and Great American acknowledge that
‘legal action’ is a broader term than ‘filing suit’ and that taking legal action is satisfied
by filing either ‘suit and/or arbitration.’ (Pls.' Respon. to Defs.' Mot. to Dismiss, 17. See
also Aff. of Counsel, Ex. 3, USDA RMA's Final Agency Determination FAD–013,
which provides that “legal action encompasses both litigation and arbitration.”)
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arguments regarding the binding effect of the arbitration award in this

case.
Defendants claim that the 2004 Policy applies to the instant case

because the RMA declared that the 2004 version of the MPCI Basic

Provisions would apply to nursery crops and determined that the

“contract change date” for application of the 2005 Basic Provisions

would be August 30, 2004. (Defs.' Reply, 3–4.) Defendants state that the

contract change date for nursery policies in crop year 2005 was June 30,

2004. (Id.) Because this date was prior to August 30, 2004, and the 2005

Basic Provisions would only apply to policies with dates after August

30, 2004, the 2004 Policy applies. (Id. at 3–4.) Defendants assert that:
The sales closing date for nursery policies in crop year 2005 was May

31, 2005, so the immediately-preceding contract change date for crop

year 2005 was June 30 of the prior year (2004). Since the contract

change date for 2005 nursery policies (June 30, 2004) preceded the

effective date of the 2005 MPCI Basic Provisions (August 30, 2004), the

2004 version of the terms still applied to nursery policies such as

Plaintiff Travis Wanamaker's.
(Id. at 4.)
Frankly, the Court does not understand the precise relationship between

all of these dates, and the Court is not sure that Defendants did either,

particularly when they communicated with Plaintiffs regarding the

policy. Further, the Court is not certain this analysis is applicable to

Plaintiffs Travis, Anthony, and Catrenia Wanamaker when all the

changes to their policies, either with or without their consent and

signature, occurred in September of 2004, well after the contract change

and effective date. (Dawson Aff., Ex. C, change form for Policy 2754

showing date of September 1, 2004; Dawson Aff., Ex. J, cancellation

form for Policy 6811 showing cancellation application date of

September 13, 2004, and an effective date of October 2004; Dawson

Aff., Ex. K application form for Policy 2799 showing application date

of September 13, 2004.) Nonetheless, Defendants assert that because the

2004 Policy applies, the statute of limitations has passed for judicial

review because the denial of Plaintiffs' claim (or rather, the invalidation

of Plaintiffs' policy) occurred on July 5, 2006, and August 14, 2006, and

Plaintiff did not file suit until August 3, 2009. Plaintiffs assert that the

correct statute of limitations is outlined in the 2005 Policy provisions

and that suit was properly filed within one year after the Arbitration

Award was made “no earlier than August 8, 2008.” (Pls.' Respon. to
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Defs.' Mot. to Dismiss, 16–17.) As Plaintiffs point out, the Court has

only been provided with copies of the arbitration awards that have one

of the three arbitrators' signatures, so there is no indication when the

awards were signed by all three arbitrators, making them final. (Id.)
The Court finds that the more relevant issue is whether Plaintiffs

were aware of the policy provisions that applied and were aware of what

Defendants now contend was the accurate statute of limitations. As it

stands, the Court does not have any information as to what policy

provisions were sent to Plaintiffs, if any, when the policy was issued.

The information before the Court, however, does show that if

Defendants are correct and the 2004 Policy applies, Plaintiffs were

egregiously misinformed of the process for appealing the determination

that the policy was invalid, and that Defendants—at least initially, and

likely multiple times—incorrectly sent Plaintiffs the 2005 Policy

documents to outline the appeal rights.
On July 5, 2006, Farmers sent Travis Wanamaker a letter denying

coverage under Policy 2754 for the 2005 crop year, based on “Not

receiving a catalog for the 2005 year. Subsequently, the catalog sent in

was not in the insureds name.” (Dawson Aff., Ex. H.) Attached to the

first letter was “a Basic Provision indicating Section 20, which covers

the Mediation, Appeal, etc. process,” but, as stated above, a copy of this

enclosure was not provided to the Court, so it has no way of knowing

which appeal rights were provided to Plaintiff Travis Wanamaker.

(Dawson Aff., Ex. H.) Travis Wanamaker received another letter from

Farmers on August 14, 2006, this one denying coverage under Policy

2754 for the 2005 crop year for Warren County specifically, with the

denial of coverage based on the September 1, 2004 cancellation notice

and the subsequent submission of a Plant Inventory Value Report for

Grundy County alone (Dawson Aff., Ex. I.) Attached to the second letter

was “your rights to appeal this decision,” in fact, an excerpt from the

2005 MPCI Basic Provisions, paragraph 20(a)-(d) “Mediation,

Arbitration, Appeal, Reconsideration, and Administrative and Judicial

Review.” (Dawson Aff., Ex. I.)
Finally, Plaintiff Travis Wanamaker also received a December 1,

2006, letter from the USDA RMA stating:
Your insurance provider was wrong in advising you that you had
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appeal rights to the [RMA] under your policy. I am sorry that

your insurance provider gave you this wrong information and that

you incurred inconvenience as a result. I understand that you now

have a letter from your insurance provider in which your rights

are properly cited regarding a policy dispute.
(Pls.' Respon. to Defs.' Mot. to Dismiss, 2–3 & Ex. 1.) This letter is the

one addressed to Plaintiff Travis Wanamaker that refers to claims

pursuant to Policy No. 2808. Defendants claim this is a typographical

error, in that Timothy Wanamaker is the named insured on Policy No.

2808. It is unclear from the record if this is the case, and thus if Plaintiff

Travis Wanamaker can rely on anything related to this policy in his

claims. At a minimum, this letter shows the position of the USDA RMA

to be that insureds should (and should be able to) rely upon their

insurance providers to provide them with the appropriate provisions

governing policy disputes.
Given this correspondence, the Court cannot accept that Plaintiffs

had any accurate idea of the statute of limitations that would apply to

this case. In fact, the only correspondence provided to the Court in this

case indicates that Plaintiff Travis Wanamaker should have believed that

the 2005 appeals process would govern his claim. It may very well be

that the 2004 MPCI Basic Provisions are actually those meant to apply

to the nursery insurance policy at issue, but in order for those terms to

apply to any insurance policy when a claimant is attempting to perfect

an appeal, the claimant needs to be informed of the appropriate

provisions. Here, Plaintiffs seem to have been given incorrect

information over a period of months which consistently referenced the

2005 Policy provisions. If that was in error and the 2004 Policy actually

applied, that error is entirely attributable to Defendants Farmers and

Great American.
Defendants also take the position that because the 2004 Policy

provisions were jointly submitted to the arbitrator, this Court should

view this submission as binding the parties to those provisions. The

Court is not inclined to do so for the same reasons the Court has

previously stated regarding its concerns as to the validity of the

arbitration award to this lawsuit. In addition, the arbitrator made no

comment or determination on the issue of what policy provisions

applied, so the fact that the parties submitted the 2004 Policy documents

to arbitration does not bind the Court to accept that these provisions

apply.
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Based on the information available to the Court at this time, Plaintiffs

were likely completely misinformed of their appeal rights and may have

never been provided with what Defendants now claim is the accurate

statute of limitations. A plaintiff can hardly be expected to comply with

one set of provisions when he was continuously told to comply with a

different set of provisions in order to perfect his appeal. Accordingly,

the Court rejects Defendants' arguments regarding the statute of

limitations as it is outlined in the 2004 Policy. Because Plaintiffs were

consistently told to comply with the appeal provisions in the 2005 Policy

documents, the Court finds that Plaintiffs appropriately filed this suit for

judicial review within one year of the arbitration award, as provided in

the 2005 Policy.
The Court therefore rejects both of Defendant Farmers' arguments in

regards to the application of collateral estoppel based on the arbitration

award and the statute of limitations contained in the 2004 Policy

documents.
The Court would note once more that many of its determinations at

this time are due to lack of information; simply put, the Court is at a loss

to understand much of what transpired with these insurance policies, the

determinations that they were invalid, and the arbitration. As a result, the

Court finds that Defendants' Motion is premature at this juncture. At the

summary judgment stage, the Court must consider the evidence in the

light most favorable to the Plaintiffs, and the Court finds that Plaintiffs

have raised several genuine issues of material fact that cannot be

resolved at this early stage of litigation. The Court anticipates that some

of these issues might be resolved with more extensive discovery; based

on the dearth of information available at this time, however, the Court

concludes that there is insufficient evidence warranting the dismissal of

Plaintiffs' claims against Defendant Farmers based on the arbitration

award and the statute of limitations. Accordingly, Defendants' Motion

to Dismiss on these issues is DENIED.

IV. CONCLUSION

For the reasons outlined above, the Court ORDERS that the Motion

to Dismiss [Court Doc. 17] submitted by Defendant Farmers Crop
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Insurance Alliance, Inc. and Defendant Great American Insurance

Company is DENIED in its entirety. SO ORDERED.
E.D.Tenn.,2010.
__________

CAIN FIELD NURSERY; BONITA FARM NURSERY; TRAVIS

WANAMAKER; ANTHONY WANAMAKER, AND CATRENIA

WANAMAKER, v. FARMERS CROP INSURANCE ALLIANCE,

INC., GREAT AMERICAN INSURANCE COMPANY; FEDERAL

CROP INSURANCE CORPORATION; RISK MANAGEMENT

AGENCY; AND USDA.
NO. 4:09-CV-78.
Filed September 22, 2010.

[Cite as: 2010 WL 3813463 (E.D.Tenn.)].

FCIA – Jurisdiction, lack of.  

United States District Court, E.D. Tennessee.

MEMORANDUM AND ORDER

HARRY S. MATTICE, JR., District Judge.

 Before the Court is a Motion to Dismiss [Court Doc. 32] submitted by

Defendants Federal Crop Insurance Corporation, Risk Management

Agency, and United States Department of Agriculture. Defendants assert

that all claims against them should be dismissed pursuant to Federal

Rules of Civil Procedure 12(b)(1) and 12(b)(6).For the reasons

explained below, Defendants' Motion to Dismiss [Court Doc. 32] will

be GRANTED and the claims against these Defendants will be

DISMISSED WITHOUT PREJUDICE.

I. STANDARD OF REVIEW

Federal Rule of Civil Procedure 12(b)(1) provides for the dismissal of

a complaint over which the Court lacks subject matter jurisdiction.

“Where subject matter jurisdiction is challenged pursuant to 12(b)(1),

the plaintiff has the burden of proving jurisdiction in order to survive the

motion.” Michigan S. R.R. Co. v. Branch & St. Joseph Counties Rail

Users Assn., 287 F.3d 568, 573 (6th Cir.2002). Challenges to subject

matter jurisdiction may be either facial or factual. United States v.
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Ritchie, 15 F.3d 592, 598 (6th Cir.1994); Ohio Nat'l Life Ins. Co. v.

United States, 922 F.2d 320, 325 (6th Cir.1990). A facial challenge is a

challenge to the sufficiency of the pleading. Ritchie, 15 F.3d at 598;

Ohio Nat'l, 922 F.2d at 325. When reviewing a facial challenge, the

Court must accept as true all well-pleaded factual allegations in the

complaint and construe the complaint in the light most favorable to the

nonmoving party. Ritchie, 15 F.3d at 598; Ohio Nat'l, 922 F.2d at 325.

In contrast, a factual challenge is “not a challenge to the sufficiency of

the pleading's allegations, but a challenge to the factual existence of

subject matter jurisdiction.” Ritchie, 15 F.3d at 598. When reviewing a

factual challenge, no presumption of truthfulness applies to the factual

allegations of the complaint, and the Court must weigh the conflicting

evidence to determine whether subject matter jurisdiction exists. Id.;

Ohio Nat'l, 922 F.2d at 325. The Court has “wide discretion to allow

affidavits, documents and even a limited evidentiary hearing to resolve

disputed jurisdictional facts.” Ohio Nat'l, 922 F.2d at 325. The Court has

before it a factual challenge to subject matter jurisdiction.

II. FACTS AND PROCEDURAL HISTORY

Plaintiffs filed their Complaint against all Defendants on August 3,

2009. (Court Doc. 1, Compl.) The Complaint alleges that Defendants

Farmers Crop Insurance Alliance, Inc. (“Farmers”) and Great American

Insurance Company (“Great American”), acting through the Federal

Crop Insurance Corporation (“FCIC”) and the Risk Management

Agency (“RMA”), sold and issued a crop insurance policy to Plaintiff

Travis Wanamaker and to Plaintiffs Cain Field Nursery and Bonita Farm

Nursery by and through their authorized agent for obtaining insurance,

Plaintiff Travis Wanamaker. (Id. ¶ 10.) There is some debate, however,

over the number of policies at issue, the identity of those policies, the

areas insured by those policies, the dates those policies were effective,

and the identity of the individual who actually signed the applications

for or cancellations of insurance related to those policies. (Compare

Court Doc. 18, Memo. in Supp. of Defs. Mot. to Dismiss, 1-3, and Court

Doc. 18-1. Aff. of Kathleen Dawson ¶¶ 8-21 with Court Doc. 22, Pls.'

Resp. to Defs.' Mot. to Dismiss, 2-5.) Despite this debate, all of the four
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potential policies at issue-Farmers' Policy 41-801-0002754 (“2754”),

Great American Policy No.2005-TN-030-906811 (“6811”), Farmers'

Policy No. 41-801-0002779 (“2779”), and Policy No. 41-801-0002808

(“2808”)-are alleged to be federally-reinsured Multiple Peril Crop

Insurance (“MCPI”) policies meant to cover the 2005 crop year. (Pls.'

Resp. to Defs.' Mot. to Dismiss, 2-3, Ex. 1, and Dawson Aff. ¶¶ 9-11 &

18-20, Exs. A-C & J-K.) Plaintiff Travis Wanamaker's application(s) for

these policies included a Nursery Plant Inventory Value Report, and he

provided Price Lists and Catalogs to the Farmers agent, shown on policy

forms to be Richard Mackie with Summitville Crop Insurance Agency.

(Court Doc. 18-4, Aff. of Counsel in Supp. of Defs.' Mot. to Dismiss,

Ex. 1; Dawson Aff., Ex. A)*2 On or about April 29, 2005, the crops and

inventory were damaged by a hail storm, and Plaintiffs filed an

insurance claim. (Compl.¶ 11.) On July 5, 2006, Farmers sent Travis

Wanamaker a letter denying coverage under Policy 2754 for the 2005

crop year, based on “Not receiving a catalog for the 2005 year.

Subsequently, the catalog sent in was not in the insureds name.”

(Dawson Aff., Ex. H.) On August 14, 2006, Farmers sent Travis

Wanamaker another letter, this one denying coverage under Policy 2754

for the 2005 crop year for Warren County specifically, with the denial

of coverage based on the September 1, 2004 cancellation notice and the

subsequent submission of a Plant Inventory Value Report for Grundy

County alone (Dawson Aff., Ex. I.) Attached to the first letter was “a

Basic Provision indicating Section 20, which covers the Mediation,

Appeal, etc. process.” (Dawson Aff., Ex. H.) Unfortunately, a copy of

this enclosure was not provided to the Court, so it has no way of

knowing which appeal rights were provided to Plaintiff Travis

Wanamaker. Attached to the second letter was “your rights to appeal this

decision,” in fact, an excerpt from the 2005 MPCI Basic Provisions,

paragraph 20(a)-(d) “Mediation, Arbitration, Appeal, Reconsideration,

and Administrative and Judicial Review.” (Dawson Aff., Ex. I.)
Plaintiffs allege that Defendants improperly failed to pay the insurance

claim and are liable for damages. (Compl.¶¶ 13-15.) Plaintiffs further

assert that after the claim was denied, the parties submitted to

arbitration, pursuant to the insurance policy terms, and Plaintiffs may

now bring this action for judicial determination of the validity of their

damages claim. (Id. ¶¶ 17-20.) Finally, Plaintiffs submit that they are

entitled to recover attorneys fees, expenses, and punitive damages
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against all Defendants because they acted with fraud and malice in

denying Plaintiffs' claims. (Id. ¶ 20.)
Defendants FCIC, RMA, and the United States Department of

Agriculture (“USDA”) responded to Plaintiffs' Complaint by filing the

instant Motion to Dismiss. (Court Doc. 32.) In the Motion, Defendants

provide additional facts from the administrative side: namely, that in

July 2005, RMA's Southern Regional Compliance Office began

investigating insurance policies issued by Defendant Farmers, including

the policies at issue in this lawsuit. (Court Doc. 33, Defs.' Mem. in Supp.

of Mot. to Dismiss at 5.) When RMA discovered that 35 policies

contained identical nursery catalogs or price sheets, RMA notified

Farmers of this issue and Farmers responded that it would cancel

policies where it lacked the proper catalog information. (Id.) Farmers

eventually did cancel 23 policies, including Plaintiff Travis

Wanamaker's 2754 policy.   (Id.)1

In addition to these facts and other pertinent information regarding

the origin and function of these defendant entities, Defendants assert that

the FCIC, RMA, and the USDA are improper parties to this lawsuit for

various reasons and must all be dismissed. (Id. at 7-16.)

III. ANALYSIS

The moving Defendants (hereinafter, except as otherwise indicated,

“Defendants”) assert three main arguments in regards to these parties.

First, Defendants contend that the sovereign immunity waiver contained

in the Federal Crop Insurance Act (“FCIA”)-as a result of a 2008

statutory amendment-makes the FCIC not subject to suit in this action

because it had no part in the denial of the claim submitted under

Plaintiffs' insurance policy. Second, Defendants contend that the RMA

and the USDA are not proper parties under the FCIA in any event, as it

 Because both the moving Defendants and the Plaintiffs (in response) discuss only1

the 2754 policy in their motions, the Court will only refer to a single policy, the 2754
policy. This reference assumes that the particular policy's identity is immaterial to this
motion and that all arguments relating to the 2754 policy apply equally to the other
policies at issue. Where the Court refers to Defendant Farmers as the issuer of a policy,
such reference incorporates Defendant Great American as the issuer of policy 6811.
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specifies that only the FCIC and the Secretary of the USDA may be

named as parties to a lawsuit arising under the provisions of the FCIA.

Third, again concerning the FCIC, Defendants claim that if the statutory

amendment does not bar the FCIC as a party, the lack of privity of

contract between Plaintiffs and the FCIC makes it an improper

party.Essentially, the claims asserted by Plaintiffs are directed towards

the FCIC as the principal party at fault because the crop insurance policy

at issue was promulgated by the FCIC and issued by one of the FCIC's

providers, Defendant Farmers. Because the RMA manages the FCIC and

the RMA is an agency under the umbrella of the USDA, the Court

construes the naming of these parties as an intent by Plaintiffs to move

up the “chain” of hierarchy. Accordingly, the Court finds that if the

FCIC is not a proper party to suit for any reason, the RMA and the

USDA are also improper parties; that is, without the FCIC, Plaintiffs do

not have separate and identifiable claims against the RMA and the

USDA.   Proceeding under that assumption, the Court will address the2

two arguments in regards to the FCIC first.

One court addressing the relationship between the RMA and the

FCIC stated that “the RMA's own website clearly indicates that it now

administers the FCIA and that the FCIC is simply a division within the

RMA” and that “the RMA is equally subject to suit[ ]” as the FCIC is

pursuant to the FCIA. Rain & Hail Ins. Serv., Inc. v. Fed. Crop Ins.

Corp., 229 F.Supp.2d 710, 715 (S.D.Tex.2002). Other courts have also

commented on the intertwined relationship between the two entities. See

Acceptance Ins. Cos., Inc. v. United States, 72 Fed. Cl. 299, 305 (stating

that “equating the RMA and the FCIC for purposes of 7 U.S.C. §

1506(d) makes practical sense”); William J. Mouren Farming, Inc. v.

Great Am. Ins. Co., CV F 05-0031, 2005 WL 2064129 (E.D.Cal.

Aug.24, 2005) (stating that “[f]or all relevant and practical purposes, the

 Although the bulk of the facts at issue in this case concern actions taken by the2

RMA, not the FCIC, Plaintiffs have essentially argued that RMA's actions can be
attributed to the FCIC such that the FCIC is subject to suit for these actions. The Code
of Federal Regulations defines the FCIC as “a wholly owned government corporation
within USDA” and the RMA as “[a]n agency of USDA responsible for the
administration of all programs authorized under the [Federal Crop Insurance] Act and
other authorities.” 7 C.F.R. § 400.701. If the RMA administers programs under the
FCIA, it clearly has some supervisory authority over the FCIC and the two entities have
coextensive responsibilities to some extent.
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RMA and the FCIC are one and the same”).
The Court notes that Defendants stated in their reply brief that “RMA

operates and manages the FCIC. Courts that have stated RMA is

“interchangeable” or a “replacement” to FCIC have simply

misunderstood RMA's role with respect to the FCIC.” (Court Doc. 41,

Defs.' Reply at 4.) The Court believes that it understands the relationship

between the entities and does not think that Defendants would object to

the Court's conclusion that the RMA and the FCIC can be considered

together for purposes of subject matter jurisdiction because the Court

cannot identify separately cognizable claims against the RMA alone that

would exist if the FCIC was not subject to suit.
Accordingly, because Plaintiffs appear to base their suit against the

FCIC on the RMA's actions, the Court will accept that the RMA's

actions may be attributed to the FCIC and the Court will apply its

subject matter jurisdiction analysis equally to both entities. Therefore,

if the FCIC is not subject to suit because the waiver of sovereign

immunity contained in the FCIA is not sufficient, the RMA is also not

subject to suit.

A. Federal Crop Insurance Corporation

The first argument in regards to the FCIC is that it is not a proper

party because the FCIC enjoys sovereign immunity and cannot be sued

unless the waiver of sovereign immunity in the FCIA applies to this

lawsuit. (Defs.' Mem. at 7-8.) This argument hinges on a 2008

amendment to the FCIA. The waiver of sovereign immunity in 7 U.S.C.

§ 1506(d) states that “[s]ubject to section 1508(j)(2)(A) of this title, the

Corporation, subject to the provisions of section 1508(j) of this title,

may sue and be sued in its corporate name.” To determine the FCIC's

ability to sue and be sued in its corporate name, the Court must turn to

the restrictions outlined in 7 U.S.C. § 1508(j)(2)(A) which, before the

2008 amendment, stated as follows:Subject to subparagraph (B), if a

claim for indemnity is denied by the Corporation or an approved

provider, an action on the claim may be brought against the Corporation

or Secretary only in the United States district court for the district in

which the insured farm is located.
7 U.S.C. § 1508(j)(2)(A) (emphasis added). 
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In contrast, this section now reads:
Subject to subparagraph (B), if a claim for indemnity is denied by

the Corporation or an approved provider on behalf of the

Corporation, an action on the claim may be brought against the

Corporation or Secretary only in the United States district court

for the district in which the insured farm is located. Id. (2008)

(emphasis added).

Based on the new requirement that the FCIC may be sued only if it

denied the claim or one of its providers denied the claim on its behalf,

Defendants assert that the FCIC cannot be sued in this case because it

had no direct involvement in Plaintiffs' insurance policy and the denial

of the claim. (Defs.' Mem. at 7-12.)
In response to this argument, Plaintiffs contend that the 2008

amendment to the FCIA does not apply to this case because it involves

a 2005 crop year policy and the amendment should not be applied

retroactively. (Court Doc. 37, Pls.' Resp. at 8-10.) In the event the

amendment does apply, however, Plaintiffs assert that the FCIC has the

option to participate in what is called a “Large Claim Review” for

potential claims over $500,000. (Id. at 2.) Plaintiffs argue that the facts

presented by Defendants establish that RMA's review of Farmers

policies essentially constituted a denial of the claim at the direction of

the FCIC such that the voiding of policy 2754 was “on behalf of the

Corporation,” and thus FCIC is a proper Defendant. (Id. at 10-11.)
In regard to Plaintiffs' argument that the amendment does not apply

retroactively to events that took place in 2005 and 2006, Defendants

state that the amendment was effective as of May 22, 2008 and

controlled when this lawsuit was filed on August 3, 2009. (Court Doc.

41, Defs.' Reply at 1.) Defendants classify this amendment to the waiver

of sovereign immunity as a procedural rule and state that procedural

rules can be applied “based on the law at the time the suit is filed and not

when the claim arose.” (Id. at 2.)
“We have regularly applied intervening statutes conferring or ousting

jurisdiction, whether or not jurisdiction lay when the underlying conduct

occurred or when the suit was filed.” Landgraf v. USI Film Prods., 511

U.S. 244, 274 (1994). “Present law normally governs in such situations

because jurisdictional statutes ‘speak to the power of the court rather

than to the rights or obligations of the parties.’ “ Id. (citation omitted).

“Sovereign immunity is jurisdictional in nature ... the ‘terms of [the
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United States'] consent to be sued in any court define that court's

jurisdiction to entertain the suit.’ ” F.D.I.C. v. Meyer, 510 U.S. 471, 475,

114 S.Ct. 996, 127 L.Ed.2d 308 (1994) (quoting United States v.

Sherwood, 312 U.S. 584, 586, 61 S.Ct. 767, 85 L.Ed. 1058 (1941)).
The Court finds that the statutory amendment that took place in 2008

does apply to this case and that the FCIC cannot be sued in this action

unless Defendant Farmers denied Plaintiffs' claim on behalf of the FCIC.

The Court must now turn to the facts before it to determine if Plaintiffs'

insurance claim was denied by the FCIC or on behalf of the FCIC.
Defendants assert in their Motion to Dismiss that “[t]he only action

taken by FCIC in this case was to make an initial investigation of the

discrepancies with the nursery catalogs and alert Farmers Crop of the

problem.” (Defs.' Mem. at 11.) In July 2005, the RMA's Southern

Regional Compliance Office (“SRCO”) sent a letter to Defendant

Farmers which stated that it had opened a compliance case for 2005 crop

year policies and had identified policies for 35 nurseries that had

identical nursery catalogs. (Court Doc. 34-1, July Letter.) The SRCO

stated that the catalogs did not comply with the requirements for the

insurance policies issued. (Id.) Accordingly, the SRCO writes:
Should any of the catalogs be found to not have been submitted by

the producer in accordance with the SPOI for Nursery and the

Underwriting Guide, approved policy and procedure should be followed.

Should any of the catalogs be found to have been submitted by the

producer, there remains a question as to the timeliness of submission as

stipulated in the Underwriting Guide.
The Nursery Crop Insurance Underwriting Guide is clear that if the

insured does not provide the required catalogs and/or price lists by

September 1st for newly insureds or September 30 for carryover

insureds, the policy will be cancelled for the applicable crop year.

Nineteen of the catalogs submitted were date stamped by Farmers Crop

as received after the required date of September 1 or 30, 2004. On

Attachment A, in the column titled “Date Rec'd”, these policies dates are

listed in RED.
...

Therefore, based on this information, the SRCO requests Farmers

Crop review the policies listed on Attachment A and determine if policy
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procedure has been adhered to establish the correct insurability and

liability for each policy and make any necessary corrections and/or

cancellations.
(Id.) 

In a letter dated September 13, 2004, Defendant Farmers responded

to the SRCO by sending copies of the files for the policies at issue and

indicated that “FCIA   will be canceling those policies which did not3

provide the appropriate information in a timely manner.” (Court Doc.

34-2, Sept. Letter.)

Defendants submitted a declaration by Tim LeBlanc, a Compliance

Investigator with RMA's Southern Regional Compliance Office. (Court

Doc. 34, LeBlanc Dec.) Mr. LeBlanc stated that:
[N]o employee with RMA participated in any review conducted by

Farmers Crop or GAIC with respect to the thirty-five (35) crop year

2005 nursery catalogs. Nor did RMA deny coverage and/or cancel any

nursery crop policy and/or deny any nursery loss claims submitted by

Timothy Wanamaker, Travis Wanamaker, Anthony Wanamaker, or

Catrenia Wanamaker on behalf of themselves or on behalf of Scruggs

Farm Nursery, Wanamaker Nursery, Cain Field Nursery, or Bonita Farm

Nursery. Nor did RMA direct or request Farmers Crop (or GAIC) to

deny coverage and/or cancel any nursery crop policy and/or deny any

nursery loss claims on behalf of the FCIC for the above listed

individuals and companies.
(Id. ¶ 11.)

Plaintiffs, on the other hand, assert that the denial of the insurance

policy claim was on behalf of the FCIC, but Plaintiffs do not provide

many facts on which the Court can rely to support this conclusion.

Plaintiffs claim that RMA's actions through the SRCO to notify

Defendant Farmers that it should review certain insurance policies

resulted in Defendant Farmers denying Plaintiffs' insurance claim and

that Farmers was acting on behalf of the RMA/FCIC when it made this

denial. (Pl.'s Resp. at 10-11.) Plaintiffs claim that, at the very least, the

communication between the SRCO and Farmers creates an issue of fact

to be submitted to the jury. (Id. at 11.) Plaintiffs also assert that the

FCIC has the option to participate in a “Large Claim Review” for

potential claims exceeding $500,000, although Plaintiffs present no

 FCIA, in this context, refers to Farmers Crop Insurance Alliance, Inc. and not the3

Federal Crop Insurance Act.
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evidence that the FCIC undertook such a review in the instant case. (Id.

at 2.)
In the context of a Motion to Dismiss submitted pursuant to

Fed.R.Civ.P. 12(b)(1), “[w]hen facts presented to the district court give

rise to a factual controversy, the district court must therefore weigh the

conflicting evidence to arrive at the factual predicate that subject matter

jurisdiction exists or does not exist.” Ohio Nat'l, 922 F.2d at 325. The

Court cannot, as Plaintiffs suggest, preserve a factual dispute relating to

subject matter jurisdiction for the jury, but must instead make that

determination after reviewing the evidence submitted by both parties.
The Court acknowledges that the phrase “on behalf of” does not

necessarily lend itself to an easy definition and there are no cases to

guide the Court's analysis of the facts due to the recency of the

amendment. Based on the information before the Court, however, the

Court finds that the denial of the insurance policy claim submitted by

Plaintiffs was made solely by Defendant Farmers, and, although the

RMA directed Farmers to review a group of policies to determine if the

policies were valid, the denial of Plaintiffs' claim was not made “on

behalf of” the FCIC. Mr. LeBlanc's declaration indicates that RMA's

involvement was to initiate review pursuant to the terms of the

reinsurance agreement, not to direct the denial of claims. The actual

claim denial was made by Defendant Farmers after undertaking the

review suggested by RMA and required as part of the terms of the

reinsurance agreement. Plaintiffs did not submit evidence of any other

involvement of the RMA or the FCIC in the review and denial of

Plaintiffs' claim that might adequately contradict this evidence. The

Court finds, therefore, that Plaintiffs did not present sufficient evidence

to support their version of the facts and did not meet their burden to

establish subject matter jurisdiction. In contrast, Defendants have

presented enough evidence to persuade the Court that the denial of the

claim in this case was not made on behalf of the FCIC.
Because the Court has determined the factual issue underlying the

question of subject matter jurisdiction, the Court finds that the terms of

the FCIC's consent to be sued outlined in 7 U.S.C. § 1506(d) and §

1508(j) have not been met. Therefore, the FCIC cannot be subject to suit

because the waiver of sovereign immunity contained in the FCIA does



1414 FEDERAL CROP INSURANCE ACT

not extend to encompass this action.

B. Risk Management Agency and United States Department of

Agriculture

As a preliminary matter, the Court notes that the applicable statute

under which Plaintiffs proceed indicates that the RMA and the USDA

would not be proper parties to this lawsuit even if it had been properly

filed against the FCIC. The relevant section of the FCIA states that

“[s]ubject to section 1508(j)(2)(A) of this title, the Corporation, subject

to the provisions of section 1508(j) of this title, may sue and be sued in

its corporate name.” 7 U.S.C. § 1506(d). Section 1508(j)(2)(A) states

that “[s]ubject to subparagraph (B), if a claim for indemnity is denied by

the Corporation or an approved provider on behalf of the Corporation,

an action on the claim may be brought against the Corporation or

Secretary only in the United States district court for the district in which

the insured farm is located.” 7 U.S.C. § 1508(j)(2)(A). Subparagraph (B)

establishes a statute of limitations of one year. Id. § 1508(j)(2)(B).

“Secretary” is defined in 7 U.S.C. § 1502(8) as the Secretary of

Agriculture. Neither the RMA or the USDA would be proper parties

pursuant to this statutory provision. The Court bases its dismissal of

these two Defendants, however, on its assumption that Plaintiffs simply

filed suit against each entity in the “ladder” of the corporate hierarchy

and that the claims were primarily asserted against the FCIC, without

independent and separable claims against the RMA and the USDA.

Plaintiffs allege facts and assert claims in the Complaint by grouping the

FCIC and the RMA together as essentially interchangeable entities.

(Compl.¶¶ 13-16.) The USDA appears to be named as the umbrella

organization over the RMA, which in turn has some supervisory

authority over the FCIC.
Plaintiffs' claims are primarily directed at the FCIC because it is the

only entity truly subject to suit pursuant to the FCIA. The Court has

determined that the waiver of sovereign immunity contained in 7 U.S.C.

§ 1508(j)(2)(A) is not sufficient to allow suit against the FCIC under the

circumstances presented in the instant case. In the absence of subject

matter jurisdiction over the FCIC, the Court can identify no grounds

upon which the RMA or the USDA could remain proper parties to the

lawsuit if the FCIC is dismissed. There appear to be no cognizable

claims against these entities that would survive if the FCIC is not a party
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to the suit.
Therefore, because the Court has concluded that the FCIC is not

subject to suit because the Court lacks subject matter jurisdiction over

this entity in the absence of an applicable waiver of sovereign immunity

in the FCIA, the Court further concludes that suit is not proper against

RMA and the USDA.

IV. CONCLUSION

For the reasons outlined above, the Court ORDERS that the Motion to

Dismiss [Court Doc. 32] submitted by Defendant Federal Crop

Insurance Corporation, Risk Management Agency, and the United States

Department of Agriculture is GRANTED and Plaintiffs' claims against

these Defendants are DISMISSED WITHOUT PREJUDICE.SO

ORDERED.

___________

JAMES WILLIAMS, ET UX v. USDA et al.
Civil Action No. 10-610-JJB-CN.
Filed December  6, 2010.

[Cite as:  2010 WL 5057479 (M.D.La.)].

FCIA – FTCA – Collusion alleged – Racial animus alleged.

United States District Court,
M.D. Louisiana.

RULING ON DEFENDANT UNITED STATES DEPARTMENT

OF AGRICULTURE'S MOTION TO DISMISS

JAMES J. BRADY, District Judge.

This matter is before the Court on Defendant United States

Department of Agriculture's motion (doc. 8) to dismiss. Plaintiffs filed

an opposition (doc. 13). This Court's jurisdiction exists pursuant to 28

U.S.C. § 1331.On September 14, 2010, Plaintiffs Peter James Williams

and Alfreda Rodney Williams filed suit against Defendants, United



1416 FEDERAL CROP INSURANCE ACT

States Department of Agriculture  (“USDA”), and the Board of1

Directors of Guaranty Bank & Trust Co. (“the Board”) (doc. 1).

Plaintiffs allege that the USDA and the Board-out of racial

animus-colluded to (1) deny Plaintiffs disaster relief and loan assistance;

(2) disrupt Plaintiffs' business relationships with suppliers and

government contractors by speaking disparagingly about Plaintiffs; and

(3) prevent Plaintiffs from correcting the alleged wrongs by denying

Plaintiffs' request for arbitration (doc. 1, ¶¶ 1-12).
On October 26, 2010, Defendant USDA filed its motion (doc. 8) to

dismiss Plaintiffs' claims. Defendant claims that the USDA is entitled to

sovereign immunity and that the Court, therefore, does not have

jurisdiction under Federal Rule of Civil Procedure 12(b)(1) (doc. 8). On

November 8, 2010, Plaintiffs filed their opposition (doc. 13). Plaintiffs

assert only that the Board may be sued, but is otherwise silent as to the

USDA (doc. 13).
The burden of proving that the court has jurisdiction is on the party

asserting the court's jurisdiction. Ramming v. United States, 281 F.3d

158, 161 (5th Cir.2001). Absent a waiver, sovereign immunity shields

the Federal Government, its agencies and departments and its

employees-in their official capacities-from suit.” FDIC v. Meyer, 510

U.S. 471, 475 (1994); Williamson v.. U.S. Dept. of Agric., 815 F.2d 368,

373 (5th Cir.1987). Without such a waiver, a court has no jurisdiction

to entertain a suit against the United States or one of its agencies. Meyer,

510 U.S. at 475. Moreover, to be valid, the waiver must be unequivocal,

and any agency may not be sued in its own name unless Congress has

designated that the agency may be sued. Blackmar v. Guerre, 342 U.S.

512, 514-15 (1951).
The United States and its agencies have unequivocally waived

sovereign immunity for suits arising under the Federal Tort Claims Act

(“FTCA”). 28 U.S.C. § 2674 (“The United States shall be liable,

respecting the provisions of this title relating to tort claims, in the same

manner and to the same extent as a private individual under like

circumstances.”). However, the FTCA also requires that an individual,

before filing suit, first present his claim to the appropriate Federal

agency and that the claim be denied by the agency in writing. 28 U.S.C.

 In their complaint (doc. 1), Plaintiffs appear to name Tom Vilsack, Secretary of the1

United States Department of Agriculture as a defendant. Because Plaintiffs' complaint
does not state any claims against Vilsack in his personal capacity, the Court will assume
that Plaintiffs purport to state claims against Vilsack in his official capacity.
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§ 2675. Moreover, the FTCA contains numerous exceptions under

which the United States or its agencies may not be sued including (1)

claims based upon the performance of a discretionary function and (2)

claims based upon intentional torts, including libel, slander, deceit or

interference with contractual rights. 28 U.S.C. §§ 2680(a) & (h).
The Court finds that the Plaintiff has failed to establish the Court's

jurisdiction and that dismissal under Federal Rule of Civil Procedure

12(b)(1) is therefore appropriate. Plaintiffs failed to allege that they first

presented their claim to the USDA as required under § 2675 of the

FTCA. In addition, Plaintiffs' claims that the USDA improperly denied

disaster relief and loan assistance and rejected Plaintiff's requests for

arbitration are acts that fall within the “discretionary function” exception

to the USDA's waiver of sovereign immunity under the FTCA section

2675(a). Lastly, Plaintiffs' claim that the USDA disparaged Plaintiffs to

business associates, thereby disrupting Plaintiffs' business relationships

falls within the “intentional tort” exception to the USDA's waiver of

sovereign immunity under the FTCA section 2675(h). Therefore, the

FTCA does not apply, the USDA has not waived sovereign immunity

for purposes of Plaintiff's suit, and this Court lacks jurisdiction.

CONCLUSION

Accordingly, Defendant United States Department of Agriculture's

motion (doc. 8) to dismiss each of Plaintiffs' claims against it is hereby

GRANTED.
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MISCELLANEOUS ORDERS

[Editor’s Note: This volume begins the new format of reporting

Administrative Law Judge orders involving non-precedent matters

[Miscellaneous Orders] with the sparse case citation but without the

body of the order. The parties in the case will still be reported in Part

IV (List of Decisions Reported - Alphabetical Index). Also, the full

text of these cases will continue to be posted in a timely manner at:      

               http://www.dm.usda.gov/oaljdecisions/aljmisdecisions.htm.

In re:  GH DAIRY, A PARTNERSHIP.
AMA Docket No. M-10-0283.
Order Granting Motion for Reconsideration.
Filed July 21, 2010.

AMA-M.

Heather M. Pichelman, for the Administrator, AMS.
Alfred W. Ricciardi, Phoenix, AZ, and Ryan K. Miltner, Waynesfield, OH, for
Petitioner.
Rulings issued by William G. Jenson, Judicial Officer.

On May 19, 2010, GH Dairy instituted this administrative proceeding

by filing a Petition  and a “Motion for Direct Expedited Review, and1

Issuance of Final Adjudicatory Order, by the Secretary” [hereinafter

Motion for Direct Review].  On May 28, 2010, International Dairy

Foods Association [hereinafter IDFA] and National Milk Producers

Federation [hereinafter NMPF] filed “Motion for Leave to Participate,

and Brief of the International Dairy Foods Association and the National

Milk Producers Federation in Opposition to Petitioner’s Request for

Expedited, Direct Review by the Secretary” [hereinafter Motion to

Intervene].  On June 28, 2010, I issued:  (1) a ruling denying GH Dairy’s

Motion for Direct Review; (2) an order dismissing GH Dairy’s Petition

on the ground that GH Dairy seeks direct adjudicatory review by the

Judicial Officer in a manner contrary to the rules of practice applicable

GH Dairy entitles its Petition “Verified Petition for Expedited Adjudicatory Review1

of Final Agency Decision, Published at 75 Fed. Reg. 10122 (Mar. 4, 2010), and of Final
Order, Published at 75 Fed. Reg. 21157 (Apr. 23, 2010), in National Hearing Docket No.
AMS-DA-09-0007” [hereinafter Petition].
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to the instant proceeding;  and (3) a ruling dismissing IDFA and2

NMPF’s Motion to Intervene, as moot.
On July 7, 2010, GH Dairy filed a motion requesting that I reverse

my order dismissing GH Dairy’s Petition on the ground that the request

for direct adjudicatory review by the Judicial Officer was only a request

for alternative relief.   On July 15, 2010, the Administrator, Agricultural3

Marketing Service, United States Department of Agriculture, filed a

“Response to Motion for Reconsideration” stating GH Dairy’s Petition

should be referred to an administrative law judge for issuance of a

decision.  On July 16, 2010, the Hearing Clerk transmitted the record to

me for a ruling on GH Dairy’s Motion for Reconsideration.
GH Dairy’s Petition seeks to truncate the instant proceeding in a

manner contrary to the Rules of Practice; however, I find GH Dairy

seeks a truncated proceeding only as an alternative to conducting the

instant proceeding in accordance with the Rules of Practice.  Therefore,

I grant GH Dairy’s Motion for Reconsideration.  I vacate my June 28,

2010, order dismissing GH Dairy’s Petition and ruling dismissing IDFA

and NMPF’s Motion to Intervene, and transmit the record to the Chief

Administrative Law Judge to assign the instant proceeding to an

administrative law judge to conduct the instant proceeding in accordance

with the Rules of Practice.4

For the foregoing reasons, the following Order is issued.

ORDER

1. My June 28, 2010, order dismissing GH Dairy’s Petition and

ruling dismissing IDFA and NMPF’s Motion to Intervene, are vacated.5

2. The Hearing Clerk shall transmit the record to the Chief

The rules of practice applicable to the instant proceeding are the Rules of Practice2

Governing Proceedings on Petitions To Modify or To Be Exempted from Marketing
Orders (7 C.F.R. §§ 900.50-.71) [hereinafter the Rules of Practice].

“Motion for Reconsideration of Rulings Denying Motion for Review and3

Dismissing Motion to Intervene and Order Dismissing Petition” [hereinafter Motion for
Reconsideration] at 2.

This Order Granting Motion for Reconsideration does not disturb the June 28, 2010,4

ruling denying GH Dairy’s Motion for Direct Review.

See note 4.5
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Administrative Law Judge to assign the instant proceeding to an

administrative law judge to conduct the instant proceeding in accordance

with the Rules of Practice.

__________

In re:  AMERICAN DRIED FRUIT CO., A CALIFORNIA

PROPRIETORSHIP.
AMA Docket No. FV-10-0170.
Order Denying Petition for Reconsideration.
Filed October 7, 2010.

Colleen A. Carroll, for the Administrator, AMS.
Kalem H. Barserian, Fresno, CA, for Petitioner.
Initial decision issued by Peter M. Davenport, Chief Administrative Law Judge.
Decision and Order issued by William G. Jenson, Judicial Officer.

PROCEDURAL HISTORY

On September 8, 2010, American Dried Fruit Co. filed “Petitioner’s

Petition for Reconsideration of the Judicial Officer’s Decision and Order

Dated August 20, 2010” [hereinafter Petition for Reconsideration].  The

Administrator, Agricultural Marketing Service, United States

Department of Agriculture, did not file a response to American Dried

Fruit Co.’s Petition for Reconsideration, and on October 1, 2010, the

Hearing Clerk transmitted the record to the Judicial Officer for a ruling

on the Petition for Reconsideration.

CONCLUSIONS BY THE JUDICIAL OFFICER

On March 11, 2010, American Dried Fruit Co. filed a Petition  in1

which it contended the United States Department of Agriculture’s

[hereinafter USDA] interpretation of the marketing order regulating the

handling of “Raisins Produced From Grapes Grown In California”

(7 C.F.R. pt. 989) as requiring that only a handler may apply for, and

obtain, inspection and certification of raisins pursuant to 7 C.F.R. §§

989.58(d)(1) and 989.59(d), is unlawful (Pet. ¶¶ 4-6).  American Dried

American Dried Fruit Co. entitles its petition “Petition Challenging USDA’s1

Unlawful Interpretation and Application of Marketing Order Provisions and
Regulations; Petition to Enforce and/or Modify Raisin Marketing Order; and Petition to
Allow Handler’s [sic] to Cause Inspection and Certification by Compelling Other
Interested Parties to Apply and Pay for Marketing Order Inspection Services”
[hereinafter Petition].
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Fruit Co. requested that I direct USDA to perform raisin inspection and

certification under 7 C.F.R. §§ 989.58(d)(1) and 989.59(d) for any

financially interested party that a raisin handler compels to apply for

inspection and certification (Pet. ¶ 18).
In In re American Dried Fruit Co. __ Agric. Dec. ___ (Aug. 20,

2010), in which I dismissed with prejudice American Dried Fruit Co.’s

March 11, 2010, Petition, I stated USDA has consistently interpreted

7 C.F.R. §§ 989.58(d)(1) and 989.59(d) as requiring a handler to apply

for, and obtain, inspection and certification.  American Dried Fruit Co.

contends this statement is error and cites four examples as support for

its contention that USDA has interpreted 7 C.F.R. §§ 989.58(d)(1) and

989.59(d) as allowing any interested party to apply for, and obtain,

inspection and certification pursuant to 7 C.F.R. §§ 989.58(d)(1) and

989.59(d) (Pet. for Recons.).
First, American Dried Fruit Co. argues the requirement in 7 C.F.R.

§ 989.159(c)(2) that Form FV-146 be used to certify the grade and

condition of raisins demonstrates that any interested party may apply for

inspection and certification pursuant to 7 C.F.R. §§ 989.58(d)(1) and

989.59(d) (Pet. for Recons. at 2).  American Dried Fruit Co. bases this

argument on the use of Form FV-146 in connection with inspection and

certification of products under 7 C.F.R. pt. 52 in which the term

“applicant” is defined, as follows:

§ 52.2  Terms defined.

Words in the regulations in this part in the singular form shall

be deemed to import the plural and vice versa, as the case may

demand.  For the purposes of the regulations in this part, unless

the context otherwise requires, the following terms shall have the

following meanings:
. . . .
Applicant.  “Applicant” means any interested party who

requests inspection service under the regulations in this part.

7 C.F.R. § 52.2.

I find American Dried Fruit Co.’s argument without merit.  As an

initial matter, the term “applicant” is not used in 7 C.F.R. § 989.58(d)(1)

or 7 C.F.R. § 989.59(d).  Moreover, the definitions in 7 C.F.R. § 52.2

are, by the terms of the introductory language in 7 C.F.R. § 52.2,
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applicable only to terms used in 7 C.F.R. pt. 52.  The definitions in

7 C.F.R. § 52.2 have no applicability to 7 C.F.R. pt. 989.  Further still,

the definition of the term “applicant” in 7 C.F.R. § 52.2 is, by its terms,

limited to parties who request inspection services under 7 C.F.R. pt. 52. 

The definition of the term “applicant” in 7 C.F.R. § 52.2 has no

applicability to 7 C.F.R. pt. 989.  Finally, the use of Form FV-146 in

connection with both the inspection and certification of products under

7 C.F.R. pt. 52 and the inspection and certification of raisins under

7 C.F.R. pt. 989 does not make the definitions in 7 C.F.R. pt. 52

applicable to 7 C.F.R. pt. 989.
American Dried Fruit Co. also cites a USDA “Handler’s Guide,” a

USDA “Grading Manual,” and a USDA “Inspection Manual” as support

for its contention that USDA has interpreted 7 C.F.R. §§ 989.58(d)(1)

and 989.59(d) as allowing any interested party to apply for, and obtain,

inspection and certification pursuant to 7 C.F.R. §§ 989.58(d)(1) and

989.59(d) (Pet. for Recons. at 3-4).  American Dried Fruit Co. did not

attach these documents to its Petition for Reconsideration, and I cannot

locate these documents elsewhere in the record.  Without these

documents before me, I decline to consider whether they support

American Dried Fruit Co.’s contention.
For the foregoing reasons, the following Order is issued.

ORDER

American Dried Fruit Co.’s Petition for Reconsideration, filed

September 8, 2010, is denied.  This Order shall become effective upon

service on American Dried Fruit Co.

__________

In re:  WILLIAM RICHARDSON.
A.Q. Docket No. 05-0012.
Order Denying Petition to Reconsider.
Filed October 28, 2010.

AQ.

Thomas Neil Bolick, for the Administrator, APHIS.
Respondent, Pro se.
Initial Decision issued by Marc R. Hillson, Chief Administrative Law Judge.
Order issued by William G. Jenson, Judicial Officer.

PROCEDURAL HISTORY
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On September 17, 2010, William Richardson filed a letter

[hereinafter Petition to Reconsider] requesting that I reconsider In re

William Richardson, 66 Agric. Dec. 69 (2007).   On October 8, 2010,1

the Administrator, Animal and Plant Health Inspection Service, United

States Department of Agriculture [hereinafter the Administrator], filed

“Complainant’s Response to Petition for Reconsideration of the Judicial

Officer’s Decision and Order Against Respondent William Richardson.” 

On October 13, 2010, the Hearing Clerk transmitted the record to the

Judicial Officer for a ruling on Mr. Richardson’s Petition to Reconsider.

CONCLUSIONS BY THE JUDICIAL OFFICER

Mr. Richardson raises nine issues in his Petition to Reconsider.  First,

Mr. Richardson asserts I erroneously found he was an “owner/shipper”2

subject to the requirements of sections 901-905 of the Federal

Agriculture Improvement and Reform Act of 1996 (7 U.S.C. § 1901

note) [hereinafter the Commercial Transportation of Equine for

Slaughter Act] and the regulations issued under the Commercial

Transportation of Equine for Slaughter Act (9 C.F.R. pt. 88) [hereinafter

the Regulations].  Mr. Richardson asserts he was merely a buyer for

Dallas Crown, Inc., the slaughtering facility involved in the instant

proceeding.  (Pet. to Reconsider at first unnumbered page.)
I found Mr. Richardson was the owner/shipper of horses shipped to

Dallas Crown, Inc., for slaughter in the 10 commercial shipments that

are the subject of the instant proceeding.   The Administrator introduced3

owner-shipper certificates that identify Mr. Richardson as the

owner/shipper for the two commercial shipments on August 26, 2003,

The Hearing Clerk served Mr. Richardson with In re William Richardson, 66 Agric.1

Dec. 69 (2007), on September 7, 2010 (United States Postal Service Domestic Return
Receipt for article number 7009 1680 0001 9853 3998); therefore, I conclude
Mr. Richardson’s Petition to Reconsider was timely-filed.

The term “owner/shipper” means:  “Any individual . . . that engages in the2

commercial transportation of more than 20 equines per year to slaughtering facilities,
except any individual . . . who transports equines to slaughtering facilities incidental to
his or her principal activity of production agriculture (production of food or fiber).” 
9 C.F.R. § 88.1.

In re William Richardson, 66 Agric. Dec. 69, 82-85 (2007).3
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and the five commercial shipments on September 16, 2003,

September 30, 2003, October 7, 2003, February 1, 2004, and June 30,

2004 (CX 5, CX 9, CX 16, CX 20, CX 23, CX 54, CX 56).   The4

Administrator also introduced Dallas Crown, Inc., documents that

identify Mr. Richardson as the vendor, requestor for payment, and payee

for the two commercial shipments on August 26, 2003, and the five

commercial shipments on September 16, 2003, September 30, 2003,

November 24, 2003, January 27, 2004, and February 1, 2004

(CX 1-CX 2, CX 7-CX 8, CX 12-CX 14, CX 17-CX 18, CX 38-CX 41,

CX 43, CX 50-CX 53, CX 55, CX 61-CX 64).  In addition,

Mr. Richardson, in two affidavits, admitted he shipped horses to Dallas

Crown, Inc., for slaughter on August 26, 2003, September 30, 2003,

October 7, 2003, November 24, 2003, January 27, 2004, and February 1,

2004 (CX 10, CX 37).  In contrast, Mr. Richardson provides no support

for his assertions that he was not an owner/shipper subject to the

requirements of the Commercial Transportation of Equine for Slaughter

Act and the Regulations and that he was merely a buyer for Dallas

Crown, Inc.  Therefore, I reject Mr. Richardson’s unsupported assertions

that he was not an owner/shipper of the horses shipped to Dallas Crown,

Inc., that are the subject of the instant proceeding and that he was merely

a buyer for Dallas Crown, Inc.
Second, Mr. Richardson contends I erroneously found he shipped

horses to Dallas Crown, Inc., with cuts on their legs, as follows:

[T]hose horses arrived on Saturday night and they inspected them

on Monday morning or maybe Tuesday morning, after being

penned for over 48 to 72 hours on a concrete and pipe fence with

other 50 horses.  As you can see in the pictures it is fresh blood

not dry blood, they were not unloaded with cuts on their legs.

Pet. to Reconsider at first unnumbered page.  Only one picture attached

to Mr. Richardson’s Petition to Reconsider depicts a horse with a fresh

injury (CX 21 at 3).  The picture, taken on September 30, 2003, by

Joseph Astling, an Animal and Plant Health Inspection Service animal

health technician, depicts a paint mare that has a fresh cut on her left-

References to the Administrator’s exhibits are designated as “CX.”  References to4

the transcript of the June 28-29, 2006, hearing conducted in the instant proceeding are
designated as “Tr.”
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hind tendon.  However, the paint mare in question had two injuries:  a

cut on her left-hind tendon and a more serious left-hind ankle injury

(CX 19, CX 21; Tr. 120).  The left-hind ankle injury caused the paint

mare’s hoof to flop forward at a right-angle to the leg so that the weight

of the horse was effectively on the back of the horse’s ankle rather than

her foot (Tr. 442-43).  Both Dr. Cordes, an Animal and Plant Health

Inspection Service veterinarian, and Mr. Astling characterized the ankle

injury as an old one (Tr. 117, 442-45).  Dr. Cordes testified “this horse

should never have been loaded” (Tr. 443), the paint mare would have

had difficulty maintaining her equilibrium while traveling, and the fresh

cut on her left-hind tendon likely resulted from an injury while in transit. 

Shipping this horse was “not safe and humane” (Tr. 445).  Therefore,

even if I were to find the paint mare was cut on her left-hind tendon after

she was unloaded at Dallas Crown, Inc. (which I do not so find), based

upon the left-hind ankle injury alone, I would not modify my conclusion

that, on or about September 30, 2003, Mr. Richardson failed to handle

a horse in commercial transportation as expeditiously and carefully as

possible in a manner that did not cause unnecessary discomfort, stress,

physical harm, or trauma to the horse, in violation of 9 C.F.R. § 88.4(c).
Third, Mr. Richardson contends I erroneously found an Appaloosa

horse that Mr. Richardson shipped to Dallas Crown, Inc., on January 27,

2004, was blind.  In support of his contention, Mr. Richardson states:

This horse was purchased in Montana, at the sale, he never hit the

walls in the sale ring, he loaded perfectly, and he had no scrapes

in his face where it would show that he couldn’t see.  The horse

could see and there was not a licensed veterinary to declare this

horse blind and I find it very hard to believe that without special

equipment blindness can be determined.

Pet. to Reconsider at first unnumbered page.  The record contains no

evidence to support Mr. Richardson’s assertions.  In contrast, Mr.

Astling testified that the manager of Dallas Crown, Inc., told him that

Mr. Richardson had delivered a horse that was blind in both eyes

(Tr. 277-78; CX 44).  Mr. Astling further testified he observed the

Appaloosa horse walking into pipes or fences and he had to move out of

the horse’s way because the horse was not reacting to Mr. Astling’s

presence (Tr. 423).  Mr. Astling photographed each of the Appaloosa’s
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eyes and testified the Appaloosa did not have clearly defined pupils

(Tr. 276-78; CX 46).  Dr. Cordes testified that the photographs of the

Appaloosa’s eyes indicate the horse suffered from periodic ophthalmia

or moon blindness, that the pupils were “completely locked shut,” and

that the horse was “functionally blind.”  (Tr. 452-55.)  Based upon the

record, I reject Mr. Richardson’s contention that my finding that the

Appaloosa horse, which Mr. Richardson shipped to Dallas Crown, Inc.,

on January 27, 2004, was blind, is error.
Fourth, Mr. Richardson contends I erroneously found he was the

owner of horses shipped to Dallas Crown, Inc., on October 21, 2003. 

Mr. Richardson asserts Norman Franklin was the owner of the horses. 

In support of his assertion, Mr. Richardson attached to the Petition to

Reconsider a portion of an affidavit in which Mr. Franklin is referred to

as the truck driver who transported the horses to Dallas Crown, Inc., on

October 21, 2003 (CX 32 at 1-2) and three pictures, each of which

contains a caption in which Mr. Franklin is referred to as the consignor

of the October 21, 2003, shipment of horses to Dallas Crown, Inc.

(CX 33 at 2-4).  (Pet. to Reconsider at first unnumbered page.)  In

addition, I note the owner-shipper certificate, which accompanied the

horses shipped to Dallas Crown, Inc., on October 21, 2003, identifies

“Norman Franklin” as the “consignor (owner/shipper)” (CX 30).
I found Mr. Richardson was the owner/shipper of 14 horses shipped

to Dallas Crown, Inc., on October 21, 2003.   I have reviewed the record5

and conclude that my finding is supported by the record. 

Mr. Richardson admitted that 14 horses were sent to slaughter at Dallas

Crown, Inc., in the name of Norman Franklin on October 21, 2003; that

he (Mr. Richardson) had told one of his truck drivers, Harold McCord,

to complete the papers that were to accompany the shipment using

Mr. Franklin’s name; and that Mr. McCord had put the horses in

Mr. Franklin’s name because Mr. Richardson had already sent Dallas

Crown, Inc., the maximum number of horses he was allowed to send to

Dallas Crown, Inc., for the week.  Mr. Richardson also admitted that

Dallas Crown, Inc., paid him for the 14 horses delivered on October 21,

2003.  (CX 37; Tr. 178-81.)  In a telephone interview with

Mark Kurland, an Animal and Plant Health Inspection Service

investigator, Mr. McCord acknowledged that he had transported the

In re William Richardson, 66 Agric. Dec. 69, 82, 84 (2007).5
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horses in question for Mr. Richardson to Dallas Crown, Inc., and that

Mr. Richardson had instructed him to put the horses in Mr. Franklin’s

name (Tr. 217-19; CX 36).  Based on Mr. Richardson’s admissions and

Mr. McCord’s hearsay statement, which corroborates Mr. Richardson’s

admissions, I reject Mr. Richardson’s contention that Mr. Franklin was

the owner/shipper of the horses shipped to Dallas Crown, Inc., on

October 21, 2003.
Fifth, Mr. Richardson advanced reasons for his failures to apply

United States Department of Agriculture backtags to horses, which he

shipped to Dallas Crown, Inc.  In particular, Mr. Richardson states he

did not apply United States Department of Agriculture backtags to the

horses in the November 24, 2003, shipment to Dallas Crown, Inc.,

because of a last-minute change in his plans for the shipment.  On other

occasions, Mr. Richardson states he could not apply United States

Department of Agriculture backtags to horses prior to shipment to Dallas

Crown, Inc., because the horses were loaded in conveyances during

storms.  (Pet. to Reconsider at first unnumbered page.)
The Regulations require that an owner/shipper apply a United States

Department of Agriculture backtag to each equine prior to the

commercial transportation of equines to a slaughtering facility (9 C.F.R.

§ 88.4(a)(2)).  This provision contains no exception for equines loaded

during storms or for situations in which plans for shipment are altered,

and I do not find Mr. Richardson’s reasons for his violations of 9 C.F.R.

§ 88.4(a)(2) a basis for reducing or eliminating the civil penalty assessed

against Mr. Richardson for his violations of 9 C.F.R. § 88.4(a)(2).
Sixth, Mr. Richardson argues “[t]here is a case where Dale Gilbreath

signs my name and he sent an Affidavit confirming it and they still fined

me for it.”  (Pet. to Reconsider at first unnumbered page.)
I am not certain I understand this argument advanced by

Mr. Richardson.  However, based on my review of Mr. Gilbreath’s

affidavit (CX 6), I infer Mr. Richardson contends that Mr. Gilbreath was

the owner/shipper of the horses shipped to Dallas Crown, Inc., on

August 26, 2003, and September 16, 2003.  Mr. Gilbreath states in his

affidavit that he bought and owned the horses which he transported to

Dallas Crown, Inc., on August 26, 2003, and that he bought the horses

shipped to Dallas Crown, Inc., on September 16, 2003 (CX 6). 

Mr. Richardson admitted he authorized Mr. Gilbreath to use his

(Mr. Richardson’s) name when selling horses to Dallas Crown, Inc., and
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charged Mr. Gilbreath a commission for doing so (Tr. 71, 99, 381-83,

400-01; CX 10).  Mr. Richardson testified he entered this agreement

with Mr. Gilbreath because he (Mr. Richardson) could sell horses to

Dallas Crown, Inc., for 40 cents per pound, while Mr. Gilbreath would

have only received 25 cents per pound for the same horses (Tr. 71,

374-75, 381-82).  Under these circumstances, I concluded

Mr. Richardson was, at the very least, a partner or joint venturer and,

thus, an owner/shipper.   I find nothing in Mr. Richardson’s Petition to6

Reconsider that convinces me that my conclusion is error.  Therefore, I

reject Mr. Richardson’s apparent assertion that Mr. Gilbreath was the

sole owner/shipper of the horses shipped to Dallas Crown, Inc., on

August 26, 2003, and September 16, 2003.
Seventh, Mr. Richardson contends Mr. Astling was biased against

him.  Mr. Richardson asserts Mr. Astling “was always finding something

to charge me for . . . but he helped his friends and was obviously against

me.”  (Pet. to Reconsider at first unnumbered page.)
I find nothing in the record to support Mr. Richardson’s assertion that

Mr. Astling was biased against him or that Mr. Astling selectively

enforced the Commercial Transportation of Equine for Slaughter Act

and the Regulations.  Mr. Richardson bears the burden of proving he is

the target of selective enforcement.  One claiming selective enforcement

must demonstrate that the enforcement policy had a discriminatory

effect and that it was motivated by a discriminatory purpose.   In order7

to prove a selective enforcement claim, Mr. Richardson must show one

of two sets of circumstances.  Mr. Richardson must show: 

(1) membership in a protected group; (2) prosecution; (3) that others in

a similar situation, not members of the protected group, would not be

prosecuted; and (4) that the prosecution was initiated with

discriminatory intent.   Mr. Richardson has not shown that he is a8

In re William Richardson, 66 Agric. Dec. 69, 74-75 (2007).6

United States v. Armstrong, 517 U.S. 456, 465 (1996); Wayte v. United States,7

470 U.S. 598, 608 (1985).

See Futernick v. Sumpter Twp., 78 F.3d 1051, 1056 n.7 (6th Cir.), cert. denied sub8

nom. Futernick v. Caterino, 519 U.S. 928 (1996); United States v. Anderson, 923 F.2d
450, 453 (6th Cir.), cert. denied, 499 U.S. 980 (1991) and cert. denied sub nom. McNeil

(continued...)
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member of a protected group, that no disciplinary proceeding would be

instituted against others in a similar situation that are not members of the

protected group, or that the instant proceeding was initiated with

discriminatory intent.  In the alternative, Mr. Richardson must show:  (1)

he exercised a protected right; (2) the Administrator’s stake in the

exercise of that protected right; (3) the unreasonableness of the

Administrator’s conduct; and (4) that this disciplinary proceeding was

initiated with intent to punish Mr. Richardson for exercise of the

protected right.   Mr. Richardson has not shown any of these9

circumstances.  The record establishes that Mr. Astling directly assisted

Mr. Richardson with the proper completion of owner-shipper certificates

and otherwise educated Mr. Richardson on various aspects of the

Regulations (Tr. 39-40, 46-49).  In the absence of clear evidence to the

contrary, public officers are presumed to have properly discharged their

duties.   Therefore, I reject Mr. Richardson’s unsupported assertion that10

Mr. Astling was biased against him and that Mr. Astling selectively

enforced the Commercial Transportation of Equine for Slaughter Act

and the Regulations.
Eighth, Mr. Richardson asserts, in the last few years, he has had a

stroke, he has had heart bypass surgery, and he has faced business

difficulties resulting from having to ship horses to Mexico; therefore, he

cannot pay the $77,825 civil penalty assessed against him in In re

William Richardson, 66 Agric. Dec. 69 (2007), and the assessment of a

(...continued)8

v. United States, 500 U.S. 936 (1991).

See Futernick v. Sumpter Twp., 78 F.3d 1051, 1056 n.7 (6th Cir.), cert. denied sub9

nom. Futernick v. Caterino, 519 U.S. 928 (1996); United States v. Anderson, 923 F.2d
450, 453-54 (6th Cir.), cert. denied, 499 U.S. 980 (1991) and cert. denied sub nom.
McNeil v. United States, 500 U.S. 936 (1991).

See United States v. Mezzanatto, 513 U.S. 196, 210 (1995) (stating the fact that10

there is potential for abuse of prosecutorial bargaining power is an insufficient basis for
foreclosing plea negotiation; the great majority of prosecutors are faithful to their duties
and absent clear evidence to the contrary, courts presume that public officers properly
discharge their duties); United States v. Chemical Foundation, Inc., 272 U.S. 1, 14-15
(1926) (stating a presumption of regularity supports the official acts of public officers,
and, in the absence of clear evidence to the contrary, courts presume they have properly
discharged their official duties).
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$77,825 civil penalty would put him out of business.  Mr. Richardson

suggests he could pay $7,500.  (Pet. to Reconsider at second

unnumbered page.)
I have no reason to doubt Mr. Richardson’s assertions regarding his

recent unfortunate health problems and business difficulties; however,

neither the Commercial Transportation of Equine for Slaughter Act nor

the Regulations provide that a respondent’s ability to pay a civil penalty

is a factor that I must consider when determining the amount of the civil

penalty to be assessed for violations of the Commercial Transportation

of Equine for Slaughter Act and the Regulations.   Moreover, neither11

the Commercial Transportation of Equine for Slaughter Act nor the

Regulations provide that the effect of a civil penalty on a respondent’s

ability to continue doing business is a factor that I must consider when

determining the amount of the civil penalty to be assessed for violations

of the Commercial Transportation of Equine for Slaughter Act and the

Regulations.  Therefore, I decline to consider Mr. Richardson’s ability

to pay the $77,825 civil penalty or Mr. Richardson’s ability to continue

doing business.
Ninth, Mr. Richardson contends he was not served with the

Administrator’s appeal petition; therefore, he did not have an

opportunity to respond to the Administrator’s appeal petition (Pet. to

Reconsider at second unnumbered page).
On September 2, 2005, the Hearing Clerk mailed the Complaint by

certified mail to:  Mr. William Richardson, P.O. Box 647, Whitesboro,

Texas 76723.  Ms. Holly Jones signed the return receipt attached to the

envelope containing the Complaint.   Mr. Richardson did not file a12

response to the Complaint, and, on September 28, 2005, the Hearing

Clerk mailed a “no answer” letter by regular mail to Mr. Richardson at

the same address.  On October 12, 2005, Mr. Larry B. Sullivant, Mr.

In re Leroy H. Baker, Jr. (Order Denying Pet. to Reconsider as to Leroy H. Baker,11

Jr.), 67 Agric. Dec. 1259, 1261-62 (2008).

United States Postal Service Domestic Return Receipt for article number 700412

1160 0001 9223 3180.
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Richardson’s counsel at the time,  filed a “Response” to the Complaint13

on Mr. Richardson’s behalf.  On January 29, 2007, the Hearing Clerk

mailed Complainant’s Appeal Petition by certified mail to: Mr. William

Richardson, P.O. Box 647, Whitesboro, Texas 76723.  On February 2,

2007, Ms. Alicia Ohowski signed the return receipt attached to the

envelope containing Complainant’s Appeal Petition.   Mr. Richardson’s14

filing a Response to the Complaint that was mailed to him at P.O. Box

647, Whitesboro, Texas 76273, indicates that the Hearing Clerk properly

served Mr. Richardson with Complainant’s Appeal Petition at the same

address.
For the foregoing reasons and the reasons set forth in In re William

Richardson, 66 Agric. Dec. 69 (2007), Mr. Richardson’s Petition to

Reconsider is denied.  The rules of practice applicable to the instant

proceeding  provide that the decision of the Judicial Officer shall15

automatically be stayed pending the determination to grant or deny a

timely-filed petition to reconsider (7 C.F.R. § 1.146(b)). 

Mr. Richardson’s Petition to Reconsider was timely-filed and

automatically stayed In re William Richardson, 66 Agric. Dec. 69

(2007).  Therefore, since Mr. Richardson’s Petition to Reconsider is

denied, I hereby lift the automatic stay, and the Order in In re William

Richardson, 66 Agric. Dec. 69 (2007), is reinstated; except that,

Mr. Richardson’s payment of the $77,825 civil penalty shall be sent to,

and received by, the United States Department of Agriculture, APHIS

Field Servicing Office, Accounting Section, within 60 days after service

of this Order Denying Petition to Reconsider on Mr. Richardson.
For the foregoing reasons, the following Order is issued.

ORDER

Mr. Larry B. Sullivant withdrew as Mr. Richardson’s counsel effective May 19,13

2006 (Letter from Larry B. Sullivant to the Hearing Clerk and the Administrator’s
counsel, filed May 19, 2006).

United States Postal Service Domestic Return Receipt for article number 700414

2510 0003 7022 8692.

The rules of practice applicable to the instant proceeding are the Rules of Practice15

Governing Formal Adjudicatory Proceedings Instituted by the Secretary Under Various
Statutes (7 C.F.R. §§ 1.130-.151).
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Mr. Richardson’s Petition to Reconsider, filed September 17, 2010,

is denied.  This Order shall become effective upon service on

Mr. Richardson.

__________

In re:  MARTINE COLETTE, AN INDIVIDUAL; WILDLIFE

WAYSTATION, A CALIFORNIA CORPORATION; AND

ROBERT H. LORSCH, ) AN INDIVIDUAL.
AWA Docket No. 03-0034.
Order Denying Administrator’s Petition to Reconsider.
Filed July 9, 2010.

AWA.

Colleen A. Carroll, for the Administrator, APHIS.
Robert M. Yaspan, Woodland Hills, CA, for Robert H. Lorsch.
Rosemarie S. Lewis, Los Angeles, CA, for Martine Colette.
Sara Pikofsky, Washington, DC, for Wildlife Waystation.
Initial decision issued by Marc R. Hillson, Chief Administrative Law.
Order issued by William G. Jenson, Judicial Officer.

PROCEDURAL HISTORY

On August 15, 2003, Peter Fernandez, Administrator, Animal and

Plant Health Inspection Service, United States Department of

Agriculture [hereinafter the Administrator], instituted this proceeding by

filing a Complaint.  The Administrator instituted the proceeding under

the Animal Welfare Act, as amended (7 U.S.C. §§ 2131-2159)

[hereinafter the Animal Welfare Act]; the regulations and standards

issued under the Animal Welfare Act (9 C.F.R. §§ 1.1-3.142)

[hereinafter the Regulations]; and the Rules of Practice Governing

Formal Adjudicatory Proceedings Instituted by the Secretary Under

Various Statutes (7 C.F.R. §§ 1.130-.151).  The Complaint alleges

Martine Colette and Wildlife Waystation violated the Animal Welfare

Act and the Regulations.  On September 22, 2003, the Administrator

filed a First Amended Complaint, alleging additional violations of the

Animal Welfare Act and the Regulations by Ms. Colette and Wildlife

Waystation and adding Robert H. Lorsch as a respondent.  On March 15,

2004, the Administrator filed the Second Amended Complaint, the

operative pleading in the instant proceeding, which Ms. Colette, Wildlife

Waystation, and Mr. Lorsch timely answered.
Former Chief Administrative Law Judge Marc R. Hillson [hereinafter
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the Chief ALJ]  conducted a hearing in Los Angeles, California, on1

February 5-9, February 12-16, June 11-15, and June 25-28, 2007. 

Colleen A. Carroll, Office of the General Counsel, United States

Department of Agriculture, Washington, DC, represented the

Administrator.  Robert M. Yaspan, Law Offices of Yaspan & Thau,

Woodland Hills, California, represented Mr. Lorsch.  Rosemarie S.

Lewis, Law Offices of Borton Petrini, LLP, Los Angeles, California,

represented Ms. Colette.  Sara Pikofsky, Thelen, Reid, Brown, Raysman

& Steiner, LLP, Washington, DC, represented Wildlife Waystation.  The

parties called 29 witnesses and the Chief ALJ admitted over 75 exhibits

into evidence.  On September 14, 2007, the Chief ALJ entered a Consent

Decision and Order as to Respondent Wildlife Waystation resolving all

claims with regard to Wildlife Waystation.
The Administrator, Ms. Colette, and Mr. Lorsch completed all

briefing by March 3, 2008.  On August 4, 2008, the Chief ALJ issued a

Decision:  (1) concluding Ms. Colette did not exhibit animals during the

period that the alleged violations occurred; (2) concluding Mr. Lorsch

did not commit violations of the Animal Welfare Act or the Regulations;

and (3) dismissing the case against Ms. Colette and Mr. Lorsch.
On October 27, 2008, the Administrator filed “Complainant’s Appeal

of Initial Decision and Order” [hereinafter Appeal Petition].  On

December 2, 2008, Mr. Lorsch filed a response to the Administrator’s

Appeal Petition.  On February 19, 2009, the Hearing Clerk transmitted

the record to me for consideration and decision.  On August 21, 2009,

I issued a Decision and Order as to Martine Colette and Robert H.

Lorsch in which:  (1) I dismissed the case against Mr. Lorsch; (2) I

found Ms. Colette violated the Animal Welfare Act and the Regulations;

(3) I ordered Ms. Colette to cease and desist from violating the Animal

Welfare Act and the Regulations; and (4) I assessed Ms. Colette a

$2,000 civil penalty.
On November 10, 2009, the Administrator filed “Complainant’s

Petition for Reconsideration” [hereinafter the Administrator’s Petition

to Reconsider].  On February 16, 2010, Ms. Colette filed “Respondent

Martine Colette’s Reply to Complainant’s Petition for Reconsideration”

[hereinafter Ms. Colette’s Reply to Administrator’s Petition to

Reconsider].  On March 15, 2010, Mr. Lorsch filed “Opposition of

The Chief ALJ retired from federal service effective January 2, 2010.1
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Robert H. Lorsch to Complainant’s Petition for Reconsideration”

[hereinafter Mr. Lorsch’s Reply to Administrator’s Petition to

Reconsider].  On March 17, 2010, the Hearing Clerk transmitted the

record to the Judicial Officer for consideration and decision.
I reviewed the Administrator’s Petition to Reconsider, Ms. Colette’s

Reply to Administrator’s Petition to Reconsider, and Mr. Lorsch’s Reply

to Administrator’s Petition to Reconsider and re-examined the record in

light of the issues raised in the Administrator’s Petition to Reconsider. 

I considered all issues raised in the Administrator’s Petition to

Reconsider, but do not discuss those issues I found without merit.  Based

on my review, I deny the Administrator’s Petition to Reconsider.

CONCLUSIONS BY THE JUDICIAL OFFICER

Discussion

Petitions to reconsider should be used sparingly.  The purpose of a

petition to reconsider is to seek correction of manifest errors of law or

fact.  Petitions to reconsider are not to be used as vehicles merely for

registering disagreement with the Judicial Officer’s decisions.  A

petition to reconsider is only granted, absent highly unusual

circumstances, if the Judicial Officer has committed error or if there is

an intervening change in the controlling law.  Based upon my review of

the record, in light of the issues raised in the Administrator’s Petition to

Reconsider, I find no error of fact or law necessitating modification of

the August 21, 2009, Decision and Order as to Martine Colette and

Robert H. Lorsch.  Moreover, the Administrator does not assert an

intervening change in controlling law, and I find no highly unusual

circumstances necessitating modification of the August 21, 2009,

Decision and Order as to Martine Colette and Robert H. Lorsch. 

Therefore, I deny the Administrator’s Petition to Reconsider.
In the Petition to Reconsider, the Administrator discusses the

meaning of the terms “exhibitor” and “exhibiting.”  The term

“exhibitor” is defined in the Animal Welfare Act, as follows:

§ 2132.  Definitions

When used in this chapter—
. . . .
(h)  The term “exhibitor” means any person (public or private) 

exhibiting any animals, which were purchased in commerce or



Martine Collette, Wildlife Waystation, and Robert Lorsch

69 Agric. Dec. 1432

1435

the intended distribution of which affects commerce, or will

affect commerce, to the public for compensation, as determined

by the Secretary, and such term includes carnivals, circuses, and

zoos exhibiting such animals whether operated for profit or not[.]

7 U.S.C. § 2132(h).  Neither the term “exhibit” nor the term “exhibiting”

is defined in the Animal Welfare Act or the Regulations.  For that

definition I use the dictionary:

exhibit . . . 1: to present to view: SHOW, DISPLAY: as . . . d: to

show publicly: put on display in order to attract notice to what is

interesting or instructive or for purposes of competition or

demonstration <~ goods in a store> <~ a painting> : show off

<proudly ~ed a fine buck he had shot>

Webster’s Third New International Dictionary 796 (1971).
In one of the alleged violations in the Second Amended Complaint,

the Administrator charged Ms. Colette with operating

as an exhibitor, as that term is defined in the Act (7 U.S.C.

§ 2132(h)) and the Regulations (9 C.F.R. § 1.1), and specifically

[Ms. Colette] operated a zoo, as that term is defined in the

Regulations (9 C.F.R. § 1.1), at 14831 Little Tujunga Canyon

Road, Los Angeles, California, held fund-raising and other events

at that location at which she displayed animals to the public, and

made animals available for viewing at off-site events, while her

license under the Act (number 93-C-0295) was suspended, in

willful violation of sections 2.10(c) and 2.100(a) of the

Regulations.  9 C.F.R. §§ 2.10(c), 2.100(a).

Second Amended Complaint at ¶ 30.  This allegation raises two distinct

violations:  (1) displaying animals at the Little Tujunga Canyon Road

location while Ms. Colette’s Animal Welfare Act license was

suspended; and (2) displaying animals at other locations while Ms.

Colette’s Animal Welfare Act license was suspended.
The Regulation cited in the Second Amended Complaint requires

animals to be exhibited in order to conclude a violation has occurred:

§ 2.10  Licensees whose licenses have been suspended or

revoked.
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. . . .
(c)  Any person whose license has been suspended or revoked

shall not buy, sell, transport, exhibit, or deliver for transportation,

any animal during the period of suspension or revocation.

9 C.F.R. § 2.10(c) (emphasis added).  Both the Second Amended

Complaint and 9 C.F.R. § 2.10(c) require the display of animals to the

public in order to conclude a violation of 9 C.F.R. § 2.10(c) has

occurred.  Except in the two instances in which I found violations, the

Administrator failed to present evidence demonstrating that any animals

were exhibited or could be viewed by the public.  Without such

evidence, I cannot find a violation of 9 C.F.R. § 2.10(c).2

The Administrator appears to confuse the definition of “exhibiting”

with the statutory term “exhibitor.”  There is a distinction; they are not

one and the same.  A zoo is, by definition, an exhibitor (9 C.F.R. § 1.1). 

A zoo is subject to the Animal Welfare Act and the Regulations 24

hours a day, 365 days a year.  However, an exhibitor may not be

exhibiting animals 24 hours a day, 365 days a year.  A zoo must comply

with the Regulations.  However, that same zoo cannot be found in

violation of 9 C.F.R. § 2.10(c) if it does not buy, sell, transport, deliver

for transportation, or exhibit animals.  The Administrator demonstrated

that Ms. Colette exhibited animals on two occasions, November 3, 2002

– the Safari for Life event and July 2, 2003 – Chimp Independence day. 

Ms. Colette’s Animal Welfare Act license was suspended on both days. 

Therefore, I found Ms. Colette violated the Animal Welfare Act and

9 C.F.R. § 2.10(c) on those two occasions.  Because the Administrator

failed to show that Ms. Colette, or anybody working for her, exhibited

animals on any other occasion during the suspension of Ms. Colette’s

Animal Welfare Act license, the Administrator failed to meet the burden

of proof necessary to find a violation of 9 C.F.R. § 2.10(c) on any other

occasion.
The Administrator contends I erroneously failed to find that

Ms. Colette violated 9 C.F.R. § 2.4 (Administrator’s Pet. to Reconsider

at 25).

The Administrator did present some evidence that some visitors did see or could2

have seen animals.  (See, e.g., RLX 81 at ¶ 39.)  However, the Administrator failed to
connect a display of an animal, if any took place, to a specific violation alleged in the
Second Amended Complaint.  Absent such connection, I cannot conclude that violations
of 9 C.F.R. § 2.10(c) took place on the dates alleged in the Second Amended Complaint.
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§ 2.4  Non-interference with APHIS officials.

A licensee or applicant for an initial license shall not interfere

with, threaten, abuse (including verbally abuse), or harass any

APHIS official in the course of carrying out his or her duties.

9 C.F.R. § 2.4.  The Administrator correctly points out that Ms. Colette,

as the Animal Welfare Act licensee, is responsible for the actions of Mr.

Lorsch.  (7 U.S.C. § 2139.)  Therefore, if Mr. Lorsch’s actions were

sufficient to violate 9 C.F.R. § 2.4, Ms. Colette would also have violated

9 C.F.R. § 2.4.  I, again, read the transcripts discussing the exit interview

on September 16, 2003 (Tr. 250-63, 671-94, 3585-3608), and the

statement from the investigator (CX 36).  I do not find Mr. Lorsch

violated 9 C.F.R. § 2.4; therefore, I do not find Ms. Colette violated

9 C.F.R. § 2.4.
The Administrator contends I disregarded the Chief ALJ’s

“Contingent Findings.”  The decision of the Judicial Officer is the final

decision of the Secretary of Agriculture.  With all due respect to the

Chief ALJ, his decision does not carry forward once it is appealed.  His

“contingent findings” are nothing more than a suggestion to the

reviewing authority regarding what he might hold if the proceeding were

to be remanded.  I reviewed the Chief ALJ’s position when the

Administrator appealed and issued a Decision and Order as to Martine

Colette and Robert H. Lorsch.  The Administrator has presented me with

nothing to change my view.

Conclusion

The Administrator’s Petition to Reconsider is denied.  Therefore the

Order issued in the Decision and Order as to Martine Colette and

Robert H. Lorsch is not changed.  For clarity, I re-state that Order.

ORDER

1. Martine Colette, her agents, employees, successors, and assigns,

directly or indirectly through any corporate or other device, shall cease

and desist from violating the Animal Welfare Act and the Regulations,

and in particular, shall cease and desist from exhibiting animals without

a valid Animal Welfare Act license.  Paragraph 1 of this Order shall

become effective 1 day after the Order is served on Ms. Colette.
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2. Martine Colette is assessed a $2,000 civil penalty.  The civil

penalty shall be paid by certified check or money order made payable to

the Treasurer of the United States and sent to:

Colleen A. Carroll
United States Department of Agriculture
Office of the General Counsel
Marketing Division
1400 Independence Avenue, SW
Room 2343-South Building
Washington, DC  20250-1417

Payment of the civil penalty shall be sent to, and received by, Ms.

Carroll within 60 days after service of this Order on Ms. Colette.  Ms.

Colette shall state on the certified check or money order that payment is

in reference to AWA Docket No. 03-0034.

RIGHT TO JUDICIAL REVIEW

Martine Colette has the right to seek judicial review of the Order in

this Order Denying Administrator’s Petition to Reconsider in the

appropriate United States Court of Appeals in accordance with

28 U.S.C. §§ 2341-2350.  Ms. Colette must seek judicial review within

60 days after entry of the Order in this Order Denying Administrator’s

Petition to Reconsider.   The date of entry of the Order in this Order3

Denying Administrator’s Petition to Reconsider is July 9, 2010.

__________

In re:  SUSAN BIERY SERGOJAN, AN INDIVIDUAL.
AWA Docket No. 07-0119.
Order Denying Petition to Reconsider.
Filed August 3, 2010.

AWA.

Colleen A. Carroll, for the Administrator, APHIS.
Respondent, Pro se.
Initial decision issued by Jill S. Clifton, Administrative Law Judge.
Order issued by William G. Jenson, Judicial Officer.

PROCEDURAL HISTORY

Kevin Shea, Acting Administrator, Animal and Plant Health

7 U.S.C. § 2149(c).3
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Inspection Service, United States Department of Agriculture [hereinafter

the Administrator], instituted this administrative proceeding by filing a

Complaint on May 23, 2007.  The Administrator alleges Susan Biery

Sergojan committed violations of the Animal Welfare Act, as amended

(7 U.S.C. §§ 2131-2159) [hereinafter the Animal Welfare Act]; and the

regulations and standards issued under the Animal Welfare Act

(9 C.F.R. §§ 1.1-3.142) [hereinafter the Regulations].  On July 16, 2007,

Ms. Sergojan filed an answer denying the allegations in the Complaint.
On April 15-18, 2008, Administrative Law Judge Jill S. Clifton

[hereinafter the ALJ] conducted a hearing in Olympia, Washington.  The

Administrator filed a post-hearing brief on February 19, 2009.  Ms.

Sergojan did not file a post-hearing brief, and, on March 18, 2010, after

the time for filing post-hearing briefs had expired, the ALJ issued a

Decision and Order in which she:  (1) found Ms. Sergojan committed

violations of the Animal Welfare Act and the Regulations; (2) ordered

Ms. Sergojan to cease and desist from violations of the Animal Welfare

Act and the Regulations; and (3) assessed Ms. Sergojan a $10,000 civil

penalty.
The Hearing Clerk served Ms. Sergojan with the ALJ’s Decision and

Order on March 23, 2010.   On April 20, 2010, Ms. Sergojan requested,1

and I granted, an extension to May 20, 2010, within which to file an

appeal petition.   On May 20, 2010, Ms. Sergojan requested an extension2

to June 21, 2010, within which to file an appeal petition, which I also

granted.   On June 22, 2010, Ms. Sergojan filed “Respondent’s Notice3

of Appeal and Declaration in Support Thereof” [hereinafter Appeal

Petition].  On June 28, 2010, the Administrator filed “Complainant’s

Response to Respondent’s Notice of Appeal and Declaration in Support

Thereof.”  On June 30, 2010, the Hearing Clerk transmitted the record

to me for consideration and decision.  On June 30, 2010, I issued an

Order Denying Late Appeal concluding Ms. Sergojan filed her Appeal

Petition 1 day late.

United States Postal Service Domestic Return Receipt for article number 7007 07101

0001 3860 9115.

April 20, 2010, Order Extending Time To File Respondent’s Appeal Petition.2

May 21, 2010, Order Extending Time To File Respondent’s Appeal Petition And3

Ruling Denying Respondent’s Request To Extend Time To File Petition To Reconsider.
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On June 30, 2010, the Hearing Clerk served Ms. Sergojan with the

Order Denying Late Appeal.   On July 22, 2010, Ms. Sergojan filed a4

letter [hereinafter Petition to Reconsider] requesting that I reconsider In

re Susan Biery Sergojan (Order Denying Late Appeal), __ Agric. Dec.

___ (June 30, 2010).  On July 30, 2010, the Administrator filed a

response to Ms. Sergojan’s Petition to Reconsider, and on August 2,

2010, the Hearing Clerk transmitted the record to me for consideration

of Ms. Sergojan’s Petition to Reconsider.

CONCLUSIONS BY THE JUDICIAL OFFICER

The Hearing Clerk served Ms. Sergojan with the Order Deny Late

Appeal on June 30, 2010.   The rules of practice applicable to the instant5

proceeding  provide that a petition to reconsider must be filed within 106

days after the date of service of the Judicial Officer’s decision, as

follows:

§ 1.146  Petitions for reopening hearing; for rehearing or

reargument of proceeding; or for reconsideration of the

decision of the Judicial Officer.

(a)  Petition requisite. . . .
. . . .
(3)  Petition to rehear or reargue proceeding, or to reconsider

the decision of the Judicial Officer.  A petition to rehear or

reargue the proceeding or to reconsider the decision of the

Judicial Officer shall be filed within 10 days after the date of

service of such decision upon the party filing the petition.  Every

petition must state specifically the matters claimed to have been

erroneously decided and alleged errors must be briefly stated.

7 C.F.R. § 1.146(a)(3).  Therefore, Ms. Sergojan was required to file a

Office of Administrative Law Judges, Hearing Clerk’s Office, Document4

Distribution Form, indicating the Hearing Clerk mailed the Order Denying Late Appeal
by ordinary mail to Ms. Sergojan on June 30, 2010.

See note 4.5

The rules of practice applicable to the instant proceeding are the Rules of Practice6

Governing Formal Adjudicatory Proceedings Instituted by the Secretary Under Various
Statutes (7 C.F.R. §§ 1.130-.151) [hereinafter the Rules of Practice].
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petition to reconsider no later than Monday, July 12, 2010.  On July 22,

2010, Ms. Sergojan filed a Petition to Reconsider In re Susan Biery

Sergojan (Order Denying Late Appeal), __ Agric. Dec. ___ (June 30,

2010).  Ms. Sergojan’s Petition to Reconsider was not timely filed. 

Accordingly, Ms. Sergojan’s Petition to Reconsider is denied.7

Even if Ms. Sergojan’s Petition to Reconsider had been timely filed,

I would deny the Petition to Reconsider.  Ms. Sergojan asserts that, on

Friday, June 18, 2010, she attempted on numerous occasions to send her

Appeal Petition to the United States Department of Agriculture by fax. 

Each of her June 18, 2010, attempts to fax her Appeal Petition failed

because the Hearing Clerk’s “FAX machine remained busy and would

not accept [her] filing.”  (Pet. to Reconsider at 1.)  Ms. Sergojan further

asserts that, on Monday, June 21, 2010, she again made numerous

attempts to send her Appeal Petition to the United States Department of

Agriculture by fax, but was unable to successfully fax the Appeal

Petition until after 4:30 p.m., June 21, 2010, the deadline for filing the

Appeal Petition.  Ms. Sergojan contends that on June 22, 2010, she

called the Office of Administrative Law Judges and spoke to an

employee of that office, who assured her that, as the Appeal Petition had

arrived on June 21, 2010, “there was no problem with the timing of [the]

[A]ppeal [P]etition.”  (Pet. to Reconsider at 2.)
The Rules of Practice provide that the effective date of filing a

document is the date the document reaches the Hearing Clerk, as

follows:

§ 1.147  Filing; service; extensions of time; and computation

of time.

See In re David L. Noble (Order Denying Motion for Recons.), __ Agric. Dec. ___7

(Jan. 20, 2010) (denying, as late-filed, the respondent’s motion to reconsider filed
19 days after the Hearing Clerk served the respondent with the order denying late
appeal); In re Mitchell Stanley (Order Denying Pet. for Recons.), 65 Agric. Dec. 1171
(2006) (denying, as late-filed, a petition to reconsider filed 13 days after the date the
Hearing Clerk served the respondents with the decision and order); In re Heartland
Kennels, Inc. (Order Denying Second Pet. for Recons.), 61 Agric. Dec. 562 (2002)
(denying, as late-filed, a petition to reconsider filed 50 days after the date the Hearing
Clerk served the respondents with the decision and order); In re David Finch (Order
Denying Pet. for Recons.), 61 Agric. Dec. 593 (2002) (denying, as late-filed, a petition
to reconsider filed 15 days after the date the Hearing Clerk served the respondent with
the decision and order).
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. . . .
(g)  Effective date of filing.  Any document or paper required

or authorized under the rules in this part to be filed shall be

deemed to be filed at the time when it reaches the Hearing Clerk;

or, if authorized to be filed with another officer or employee of

the Department it shall be deemed to be filed at the time when it

reaches such officer or employee.

7 C.F.R. § 1.147(g).  Ms. Sergojan’s unsuccessful attempts to file her

Appeal Petition with the Hearing Clerk do not constitute filing with the

Hearing Clerk.   Moreover, Ms. Sergojan’s faxing her Appeal Petition8

to a United States Department of Agriculture office after the time for

filing the Appeal Petition does not constitute timely filing with the

Hearing Clerk.
The Hearing Clerk’s date and time stamp establishes the date and

time a document reaches the Hearing Clerk.   The Hearing Clerk’s date9

and time stamp establishes that Ms. Sergojan’s Appeal Petition reached

the Hearing Clerk on June 22, 2010, 1 day after Ms. Sergojan’s Appeal

Petition was due.  Therefore, even if I were to find Ms. Sergojan’s

Petition to Reconsider timely, I would reject Ms. Sergojan’s contention

that her Appeal Petition was timely and decline to set aside the June 30,

2010, Order Denying Late Appeal.10

For the foregoing reasons, the following Order is issued.

ORDER

1. Ms. Sergojan’s Petition to Reconsider, filed July 22, 2010, is

denied.
2. The ALJ’s Decision, filed March 18, 2010, is the final decision

in the instant proceeding.

In re Gerald Fuches, 56 Agric. Dec. 517, 528 (1997) (stating attempts to reach the8

Hearing Clerk do not constitute filing with the Hearing Clerk).

In re Bruce Lion (Ruling), 65 Agric. Dec. 1214, 1221 (2006) (holding the most9

reliable evidence of the date a document reaches the Hearing Clerk is the date and time
stamped by the Office of the Hearing Clerk on that document).

Even though Ms. Sergojan’s Appeal Petition was not timely filed, I reviewed the10

Appeal Petition and found that the Appeal Petition fails to set forth grounds to set aside
the ALJ’s Decision and Order.
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__________

In re:  BODIE S. KNAPP, AN INDIVIDUAL d/b/a THE WILD

SIDE; AND  KIMBERLY G. FINLEY, AN INDIVIDUAL.
AWA Docket No. D-09-0175.
Denial of Summary Judgment Motion.
Filed August 16, 2010.

AWA.

Colleen A. Carroll, for Complainant.
Respondent, Pro se.
Order issued by Victor W. Palmer, Administrative Law Judge.

Respondent, Bodie S. Knapp, has filed a motion for summary

judgment in this case stating that there is no substantial issue of fact and

that under controlling law this proceeding against him should be

dismissed. The motion is herewith denied for the reasons that follow.
Summary judgment is appropriate “…when…based on the pleadings,

affidavits, and other forms of evidence relevant to the merits…there is

no genuine issue of material fact to be decided, and the movant is

entitled to judgment as a matter of law.” See Thomas Massey, 56 Agric.

Dec. 1640, 1641 (1997). Evidence and all inferences must be construed

in the light most favorable to the nonmoving party. T.W. Elec. Serv., Inc.

v. Pac. Elec. Contractors Ass’n, 809 F. 2d 626, 630 (9  Cir. 1987). “…th

evidence of the nonmovant is to be believed, and all justifiable

inferences are to be drawn in his favor.” Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 255 (1986). However, “… the nonmoving party may

not merely state that it will discredit the moving party’s evidence at

trial…it must produce at least some significant probative evidence

tending to support the complaint.” T.W. Elec., 809 F.2d at 630. “At the

summary judgment stage, the judge’s function is not himself to weigh

the evidence and determine the truth of the matter but to determine

whether there is a genuine issue for trial.” Anderson, 477 U.S. at 249.
In his motion for summary judgment, Respondent, Bodie S. Knapp,

contends that the Animal Welfare Act (7 U.S.C. §§ 2131-2159; “the

Act”) and the Regulations and Standards that implement the Act (9

C.F.R. §§ 1.1-4.11; “the Regulations and Standards”) do not apply to his

activities. He argues that although his APHIS license was revoked as of

September 10, 2005, he has not since engaged in transactions in animals
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of the type that require a license. He asserts that his activities all

pertained to “hoofstock” sold to game ranches and/or private collectors

for breeding purposes only, and for that reason did not come within, as

Complainant contends, the proscription of  9 C.F.R. §§ 2.10(c) that:

Any person whose license has been suspended or revoked shall

not buy, sell, transport, exhibit, or deliver for transportation, any

animal during the period of suspension or revocation.

In support of the complaint’s allegations and in response to the

motion for summary judgment, Complainant has filed 28 exhibits. They

include affidavits from witnesses, copies of completed APHIS forms,

cancelled checks, and business records that support the complaint’s

allegations that Respondent, Bodie S. Knapp, after the effective date of

the revocation of his license on September 10, 2005 through 2008,

bought and sold various animals, and did not limit himself to the sale of

hoofstock to game ranches and breeders. Complainant has provided

evidence indicating that Mr. Knapp purchased two warthogs, an eland,

a Perte David, and two water buffalo. There is also evidence that

Respondent sold a camel to an exhibitor. There is a statement from the

Texas Zoo that he transported two lemurs to the zoo in exchange for two

zebras.
In that there is evidence that Respondent’s transactions were not

limited to hoofstock, were not limited to sales, and that his sales were to

licensed exhibitors or dealers for regulated purposes, and to individuals

for pets, it cannot be found that he was exempt from the requirements of

the Act and the Regulations and Standards under the language of

APHIS’s “Dealer Inspection Guide” that identifies as exempt from

licensing a “person who sells wild/exotic hoofstock, such as deer, elk

and bison for nonregulated purposes to game ranches and/or private

collectors for breeding purposes only….”  
Furthermore, the APHIS Dealer Inspection Guide states in its

Introduction that it is no more than a reference document to assist an

inspector and does not supersede the Act and the Regulations and

Standards (Motion for Summary Judgment-Exhibit B). This limitation

has been recognized and used to set aside that part of an ALJ decision

that relied upon such a document as authoritative. In Re Jerome Schmidt,

d/b/a Top of the Ozark Auction, 66 Agric. Dec. 159, at 214 (2007).
Respondent, Bodie S. Knapp, further argues that he is a breeder only

and, as such, did not transport “animals” within the meaning of the Act
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and the Regulations and Standards (7 U.S.C. §§ 2132(g); 9 C.F.R. § 1.1)

because their definitions of  “animal” exempt creatures that the seller has

bred that are not intended “for research, testing, experimentation or

exhibition”. This argument relies upon language at the end of the

“animal” definition sections that is specific to dogs:

With respect to a dog, the term means all dogs, including those

used for hunting, security, or breeding purposes.

Since dogs used for breeding are specifically included, and other

animals used for breeding are not mentioned, Respondent argues they

must therefore be excluded under the maxim of statutory construction:

“expressio unius est exclusio alterius”. Under that maxim, the expression

of one thing excludes that which has not been expressed. Black’s Law

Dictionary, Fourth Edition; People v. One 1941 Ford 8 Stake Truck, 159

P.2d 641, 642. 
This interpretation, however, is contrary to the objectives of the Act

and to a long-maintained interpretation by the Secretary of Agriculture

of the statutory language at issue.
The Act’s stated objectives are to insure humane treatment of animals

and to protect their owners from theft of their animals (7 U.S.C. §§

2131). To achieve these objectives, all warm blooded animals are

encompassed within the Act’s definition of an animal except those

specifically exempted such as birds, mice and rats bred for research,

horses not used for research and farm animals. At the time of enactment,

the theft of dogs then sold to research laboratories with no questions

asked as to how they had been acquired was a matter of public outrage,

and it is not surprising that Congress included catch-all language to

make it clear that all dogs, however purportedly used, come within the

Act’s protection.
Moreover, the Secretary has long interpreted the Act’s language as

authorizing the licensing of breeders of animals other than dogs. See 9

C.F.R. § 1.1 (definition of Class “A” licensee (breeder) that refers to

dealers with breeding colonies subject to the licensing requirements of

9 C.F.R. §2.6 (b)(1)). See also, In re: Nat M. Barker, 40 Agric. Dec. 218

(1981)(rabbit breeder holding ClassA license); In re James Daulton, 42

Agric. Dec. 1801(1983)( guinea pig breeder holding Class A license).  

The fact that this interpretation by the Secretary has never been

challenged is persuasive evidence that it is the one intended by
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Congress. Commodity Futures Trading Comm’n v. Schor, 478 U.S. 833,

846, 106 S.Ct. 3245, 3254, 92 L.Ed.2d 675 (1986).
More importantly, the Supreme Court consistently holds under its

seminal decision in Chevron U.S.A. Inc. v. Natural Resources Defense

Council, Inc., 467 U.S. 837, 844-845, 104 S.Ct. 2778, 81, L.Ed.2d 694

(1984), that to the extent statutory language is ambiguous, deference is

to be given to an agency’s reasonable interpretation of a statute it is

charged with administering. Barber v. Thomas, 130 S.Ct. 2499, 2508,

78 USLW 4509(2010); Cuomo v. Clearing House Ass’n L.L.C., 129

S.Ct. 2710, 174 L.Ed.2d 464, 77 USLW 4664 (2009). 
Accordingly, Respondent’s Motion for Summary Judgment is

herewith denied.

__________

In re:  LION’S GATE CENTER, LLC.
AWA Docket No. D-09-0069.
Remand Order.
Filed August 30, 2010.

AWA.

Colleen A. Carroll, for the Administrator, APHIS.
Jennifer Reba Edwards, Wheat Ridge, CO, for Petitioner.
Initial decision issued by Peter M. Davenport, Chief Administrative Law Judge.
Order issued by William G. Jenson, Judicial Officer.

Chief Administrative Law Judge Peter M. Davenport [hereinafter the

Chief ALJ] issued In re Lion’s Gate Center, LLC, __ Agric. Dec. ___,

(Jan. 6, 2010), concluding the denial of Lion’s Gate Center, LLC’s

application for an Animal Welfare Act license was in accordance with

law, as Lion’s Gate Center, LLC’s application sought approval of a joint

venture with Prairie Wind Animal Refuge, a corporate entity, whose

Animal Welfare Act license had previously been revoked by the

Secretary of Agriculture.
Lion’s Gate Center, LLC, appealed the Chief ALJ’s Decision and

Order, and the Administrator, Animal and Plant Health Inspection

Service, United States Department of Agriculture [hereinafter the

Administrator], filed a response to the appeal petition.  Subsequently, I

issued an Order for Briefs and Documents to assist me with one issue I

found troubling:  “namely, the identity of the person or persons whose

Animal Welfare Act license was revoked effective August 27, 2003,

pursuant to In re Michael Jurich (Consent Decision), 60 Agric. Dec. 722
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(2001), as implemented by the settlement agreement in Jurich v. U.S.

Dep’t of Agric., No. 1:03-cv-00793-EWN-OES (D. Colo. Sept. 10,

2003).”  I was hopeful that “[w]ith the assistance of Lion’s Gate Center,

LLC, . . . and the Administrator I [would] be able to resolve this issue

without resort to remand.”  While Lion’s Gate Center, LLC, filed a

response to the Order for Briefs and Documents, the Administrator did

not.  Instead, the Administrator filed a Motion to Rescind Order for

Briefs and Documents requesting remand of the proceeding to the Chief

ALJ or, in the alternative, issuance of a decision.
While I was hopeful that I could avoid remand, I now conclude,

based upon the limited record before me, that the most expeditious

manner by which to conduct this proceeding is to vacate the Chief ALJ’s

January 6, 2010, Decision and Order and to remand the instant

proceeding to the Chief ALJ.

ORDER

1. The Administrator’s July 12, 2010, Motion to Rescind Order for

Briefs and Documents is granted.
2. The Chief ALJ’s Decision and Order, filed January 6, 2010, is

vacated.
3. The instant matter is remanded to the Chief ALJ for further

proceedings in accordance with the rules of practice applicable to this

proceeding  to determine the identity of the person or persons whose1

Animal Welfare Act license was revoked, effective August 27, 2003,

pursuant to In re Michael Jurich (Consent Decision), 60 Agric. Dec. 722

(2001), as implemented by the settlement agreement in Jurich v.

U.S. Dep’t of Agric., No. 1:03-cv-00793-EWN-OES (D. Colo. Sept. 10,

2003), and for any other purpose the Chief ALJ determines necessary for

the proper disposition of the instant proceeding.

__________

The rules of practice applicable to the instant proceeding are the Rules of Practice1

Governing Formal Adjudicatory Proceedings Instituted by the Secretary Under Various
Statutes (7 C.F.R. §§ 1.130-.151).
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In re:  BRIDGEPORT NATURE CENTER, INC., HEIDI M.

BERRY RIGGS, AND JAMES LEE RIGGS, d/b/a GREAT CATS

OF THE WORLD.
AWA Docket No. 00-0032.
Order Denying Late Appeal Regarding James Lee Riggs.
Filed September 14, 2010.

AWA – Late appeal.

Colleen Carroll, for the Administrator, APHIS.
S. Cass Weiland and Robert A. Hawkins, Dallas, TX, for Respondents.
Initial decision issued by Jill S. Clifton, Administrative Law Judge.
Order issued by William G. Jenson, Judicial Officer.

DECISION

On May 25, 2010, Administrative Law Judge Jill S. Clifton

[hereinafter the ALJ] filed a Decision on Remand in which

she concluded that James Lee Riggs violated the Animal Welfare Act,

as amended (7 U.S.C. §§ 2131-2159) and the regulations issued under

the Animal Welfare Act (9 C.F.R. §§ 1.1-2.133).  The Hearing Clerk

served the Administrator, Animal and Plant Health Inspection Service,

United States Department of Agriculture [hereinafter the Administrator],

with the ALJ’s Decision on Remand on May 26, 2010.
The rules of practice applicable to the instant proceeding  provide2

that a party must appeal an administrative law judge’s written decision

to the Judicial Officer within 30 days after that party receives service of

the written decision, as follows:

§ 1.145  Appeal to Judicial Officer.

(a)  Filing of petition.  Within 30 days after receiving service

of the Judge’s decision, if the decision is a written decision, . . .

a party who disagrees with the decision, any part of the decision,

or any ruling by the Judge or who alleges any deprivation of

rights, may appeal the decision to the Judicial Officer by filing an

appeal petition with the Hearing Clerk.

7 C.F.R. § 1.145(a).  Therefore, the Administrator was originally

required to file an appeal petition with the Hearing Clerk no later than

The rules of practice applicable to the instant proceeding are the Rules of Practice2

Governing Formal Adjudicatory Proceedings Instituted by the Secretary Under Various
Statutes (7 C.F.R. §§ 1.130-.151).
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June 25, 2010.  The Administrator requested, and I granted, four

extensions of time within which to file an appeal petition; thereby

extending the time for the Administrator’s filing an appeal petition to

September 8, 2010.   In the fourth order extending the time for the3

Administrator’s filing an appeal petition, I stated:

The Administrator has been granted three previous extensions of

time within which to file an appeal petition and has had more than

3 months within which to file an appeal petition.  I grant this

fourth request for an extension of time, but forewarn the

Administrator that, barring extraordinary circumstances, I will not

grant any additional request for an extension of time within which

to file an appeal petition.

On September 8, 2010, the Administrator filed a fifth request for an

extension of time to file an appeal petition, but did not identify any

extraordinary circumstances as support for the Administrator’s request,

and on September 9, 2010, I denied the Administrator’s fifth request for

an extension of time to file an appeal petition.   On September 10, 2010,4

the Administrator filed “Complainant’s Petition for Appeal as to

Respondent James Lee Riggs” 2 days late; therefore, “Complainant’s

Petition for Appeal as to Respondent James Lee Riggs” is denied as

untimely.
For the foregoing reasons, the following Order is issued.

ORDER

1. “Complainant’s Petition for Appeal as to Respondent James Lee

Riggs,” filed September 10, 2010, is denied.
2. The ALJ’s Decision on Remand as it relates to Mr. Riggs, filed

May 25, 2010, is the final decision in the instant proceeding.

Order Extending Time for Filing the Administrator’s Appeal Petition, dated3

June 22, 2010; Order Extending Time for Filing the Administrator’s Appeal Petition,
dated August 6, 2010; Order Extending Time for Filing the Administrator’s Appeal
Petition, dated August 20, 2010; Order Extending Time for Filing the Administrator’s
Appeal Petition, dated September 1, 2010.

Order Denying the Administrator’s Request for Extension of Time, dated4

September 9, 2010.
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__________

In re:  BRIDGEPORT NATURE CENTER, INC., HEIDI M.

BERRY RIGGS, AND JAMES LEE RIGGS, d/b/a GREAT CATS

OF THE WORLD.
AWA Docket No. 00-0032.
Order Denying Administrator’s Motion to Rescind Order Denying

the Administrator’s Request for Extension of Time.
Filed October 4, 2010.

AWA – Extension of time denied.

Colleen Carroll, for the Administrator, APHIS.
S. Cass Weiland and Robert A. Hawkins, Dallas, TX, for Respondents.
Initial decision issued by Jill S. Clifton, Administrative Law Judge.
Order issued by William G. Jenson, Judicial Officer.

On September 30, 2010, the Administrator, Animal and Plant Health

Inspection Service, United States Department of Agriculture [hereinafter

the Administrator], filed a motion requesting that I rescind my

September 9, 2010, Order Denying the Administrator’s Request for

Extension of Time.
I issued the September 9, 2010, order in response to the

Administrator’s fifth request for an extension of time within which to

file an appeal petition.  I had granted the Administrator’s four previous

requests to extend the time for filing an appeal petition; thereby,

providing the Administrator 105 days within which to file an appeal

petition.  Moreover, in my order granting the Administrator’s fourth

request to extend the time within which to file an appeal petition, I

warned the Administrator that I was not likely to grant a fifth request for

an extension of time, as follows:

The Administrator has been granted three previous extensions of

time within which to file an appeal petition and has had more than

3 months within which to file an appeal petition.  I grant this

fourth request for an extension of time, but forewarn the

Administrator that, barring extraordinary circumstances, I will not

grant any additional request for an extension of time within which

to file an appeal petition.

The Administrator has presented no good reason for the inability to

file an appeal petition within 105 days and no basis for my rescinding
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the September 9, 2010, Order Denying the Administrator’s Request for

Extension of Time.  The September 14, 2010, Order Denying Late

Appeal Regarding James Lee Riggs brings to a close the instant

proceeding, which the Administrator instituted more than 10 years

4 months ago.
___________

MICHAEL BUCHER.
Docket No.  AWG-10-0267.
Order.
Filed July 8, 2010.

AWG.

Petitioner, Pro se.
Mary Kimball for RD.
Dismissal order by James Hurt, Hearing Officer. 
___________

JOHN A.  KURBAN .
Docket No.  AWG-10-0097.
Order.
Filed July 9, 2010.

AWG.

Petitioner, Pro se.
Mary Kimball for RD.
Dismissal order by James Hurt, Hearing Officer. 
___________

EDWARD GRANT.
Docket No.  AWG-10-0175.
Order.
Filed July 9, 2010.

AWG.

Petitioner, Pro se.
Mary Kimball for RD.
Dismissal order by James Hurt, Hearing Officer. 
___________

LYNNE TURNER.
Docket No.  AWG-10-0204.
Order.
Filed July 23, 2010.
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AWG.

Petitioner, Pro se.
Mary Kimball for RD.
Dismissal order by Victor W.  Palmer, Administrative Law Judge. 
__________

MARGIE L.  CREECH.
Docket No.  AWG-10-0242.
Order.
Filed July 23, 2010.

AWG.

Petitioner, Pro se.
Mary Kimball for RD.
Dismissal order by James Hurt, Hearing Officer

___________

BRENDA HALL.
Docket No.  AWG-10-0214.
Order.
Filed July 29, 2010.

AWG.

Petitioner, Pro se.
Mary Kimball for RD.
Dismissal order by Peter M.  Davenport, Chief Administrative Law Judge. 
___________

SARAH A.  DAVIS.
Docket No.  AWG-10-0209.
Order.
Filed July 30, 2010.

AWG.

Petitioner, Pro se.
Mary Kimball for RD.
Dismissal order by Peter M.  Davenport, Chief Administrative Law Judge. 

___________

LINDA FLOWERS
Docket No.  AWG-10-0224.
Order.
Filed August 3, 2010.

AWG.
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Petitioner, Pro se.
Mary Kimball for RD.
Dismissal order by Victor W.  Palmer, Administrative Law Judge. 
___________

ROBERTA KUNZ.
Docket No.  AWG-10-0229.
Order.
Filed August 3, 2010.

AWG.

Petitioner, Pro se.
Mary Kimball for RD.
Dismissal order by Victor W.  Palmer, Administrative Law Judge. 
___________

PATRICIA DENONN
Docket No.  AWG-10-0093.
Order.
Filed August 9, 2010.

AWG.

Petitioner, Pro se.
Mary Kimball for RD.
Dismissal order by Jill S.  Clifton, Administrative Law Judge. 
___________

DURRELL GIBSON
Docket No.  AWG-10-0227.
Order.
Filed August 10, 2010.

AWG.

Petitioner, Pro se.
Mary Kimball for RD.
Dismissal order by Jill S.  Clifton, Administrative Law Judge. 
___________

WANDA I.  RADADO
Docket No.  AWG-10-0197.
Order.
Filed August 13, 2010.

AWG.

Petitioner, Pro se.
Mary Kimball for RD.
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Dismissal order by Victor W.  Palmer, Administrative Law Judge. 
___________

MARILYN R.  METCALF
Docket No.  AWG-10-0230.
Order.
Filed August 13, 2010.

AWG.

Petitioner, Pro se.
Mary Kimball for RD.
Dismissal order by Victor W.  Palmer, Administrative Law Judge. 
___________

ROGER ROPER
Docket No.  AWG-10-0315.
Order.
Filed August 17, 2010.

AWG.

Petitioner, Pro se.
Mary Kimball for RD.
Dismissal order by James Hurt, Hearing Officer. 
___________

ANDREW FRITCHEN.
Docket No.  AWG-10-0339.
Order.
Filed August 17, 2010.

AWG.

Petitioner, Pro se.
Mary Kimball for RD.
Dismissal order by Victor W.  Palmer, Administrative Law Judge. 
___________

MAGGIE WASCOM.
Docket No.  AWG-10-0347.
Order.
Filed August 17, 2010.

AWG.

Petitioner, Pro se.
Mary Kimball for RD.
Dismissal order by Peter M.  Davenport, Chief Administrative Law Judge. 
___________
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HIJINIO ROMERO .
Docket No.  AWG-10-0114.
Order.
Filed August 20, 2010.

AWG.

Petitioner, Pro se.
Mary Kimball for RD.
Dismissal order by James Hurt, Hearing Officer. 
________

ALEX T.  KIKTA.
Docket No.  AWG-10-0323.
Order.
Filed August 23, 2010.

AWG.

Petitioner, Pro se.
Mary Kimball for RD.
Dismissal order by James Hurt, Hearing Officer.  
___________

VERNA JOHNSON.
Docket No.  AWG-10-0270.
Order.
Filed August 24, 2010.

AWG.

Petitioner, Pro se.
Mary Kimball for RD.
Dismissal order by Victor W.  Palmer, Administrative Law Judge. 
___________

TERESA FINER
Docket No.  AWG-10-0285.
Order.
Filed August 25, 2010.

AWG.

Petitioner, Pro se.
Mary Kimball for RD.
Dismissal order by Victor W.  Palmer, Administrative Law Judge. 
___________
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DELMA DURAN.
Docket No.  AWG-10-0226.
Order.
Filed August 30, 2010.

AWG.

Petitioner, Pro se.
Mary Kimball for RD.
Dismissal order by Jill S. Clifton, Administrative Law Judge. 

__________

AMAMDA PUGH.
Docket No.  AWG-10-0341.
Order.
Filed September 2, 2010.

AWG.

Petitioner, Pro se.
Mary Kimball for RD.
Dismissal order by Victor W.  Palmer, Administrative Law Judge. 

____________

RUBY J.  JEFFERSON.
Docket No.  AWG-10-0317.
Order.
Filed September 3, 2010.

AWG.

Petitioner, Pro se.
Mary Kimball for RD.
Dismissal order by Victor W.  Palmer, Administrative Law Judge. 

__________

SHARON WATTS
Docket No.  AWG-10-0241.
Order.
Filed September 20, 2010.

AWG.

Petitioner, Pro se.
Mary Kimball for RD.
Dismissal order by James Hurt, Hearing Officer. 
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________

WALTER C. SIZEMORE
Docket No.  AWG-10-0284.
Order.
Filed September 20, 2010.

AWG.

Petitioner, Pro se.
Mary Kimball for RD.
Dismissal order by James Hurt, Hearing Officer. 
___________

ANDRES VALDEZ
Docket No.  AWG-10-0326.
Order.
Filed September 22, 2010.

AWG.

Petitioner, Pro se.
Mary Kimball for RD.
Dismissal order by James Hurt, Hearing Officer. 
___________

ZACARY HENRYS.
Docket No.  AWG-10-0403.
Order.
Filed September 22, 2010.

AWG.

Petitioner, Pro se.
Mary Kimball for RD.
Dismissal order by Peter M.  Davenport, Chief Administrative Law Judge. 

_________

BILLY D.  LONG.
Docket No.  AWG-10-0320.
Order.
Filed September 24, 2010.

AWG.

Petitioner, Pro se.
Mary Kimball for RD.
Dismissal order by Victor W.  Palmer, Administrative Law Judge.
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__________

MARK TURNER.
Docket No.  AWG-10-0337.
Order.
Filed September 30, 2010.

AWG.

Petitioner, Pro se.
Mary Kimball for RD.
Dismissal order by Victor W.  Palmer, Administrative Law Judge.

____________

EFREN VALDEZ
Docket No.  AWG-10-0304.
Order.
Filed October 6, 2010.

AWG.

Petitioner, Pro se.
Mary Kimball for RD.
Dismissal order by James Hurt, Hearing Officer. 

______________  

GUY ALGUIRE.
Docket No.  AWG-10-0335.
Order.
Filed October 6, 2010.

AWG.

Petitioner, Pro se.
Mary Kimball for RD.
Dismissal order by James Hurt, Hearing Officer. 
____________

PAMELA FIELDS.
Docket No.  AWG-10-0329.
Order.
Filed October 14, 2010.

AWG.

Petitioner, Pro se.
Mary Kimball for RD.
Dismissal order by James Hurt, Hearing Officer. 
________
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BEVERLY M. ROY
Docket No.  AWG-10-0370.
Order.
Filed October 15, 2010.

AWG.

Petitioner, Pro se.
Mary Kimball for RD.
Dismissal order by Peter M.  Davenport, Chief Administrative Law Judge.
________

RANDALL ELDER.
Docket No.  AWG-10-0328.
Order.
Filed October 19, 2010.

AWG.

Petitioner, Pro se.
Mary Kimball for RD.
Dismissal order by Jill S.  Clifton,  Administrative Law Judge. 

________

STEPHEN H FARRAR.
Docket No.  AWG-10-0157.
Order.
Filed October 21, 2010.

AWG.

Petitioner, Pro se.
Mary Kimball for RD.
Dismissal order by James Hurt, Hearing Officer.

_____________

 
GENE HOFFMAN
Docket No.  AWG-10-0263.
Order.
Filed October 21, 2010.

AWG.

Petitioner, Pro se.
Mary Kimball for RD.
Dismissal order by Jill S.  Clifton,  Administrative Law Judge. 
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___________

ALLAN D.  MARTIN.
Docket No.  AWG-10-0368.
Order.
Filed October 27, 2010.

AWG.

Petitioner, Pro se.
Mary Kimball for RD.
Dismissal order by Victor W.  Palmer, Administrative Law Judge. 
____________

In re:  NEMONIA GILLASPIE.
AWG docket No. 10-0400.
Order Dismissing Garnishment Proceedings.
Filed November 5, 2010.

AWG.

Mary E. Kimball, for RD.
Petitioner, Pro se.
Order issued by Jill S. Clifton, Administrative Law Judge.

1. The hearing by telephone was held on November 4, 2010.  Ms.

Nemonia Gillaspie, the Petitioner (“Petitioner Gillaspie”), participated,

representing herself (appearing pro se).  Rural Development, an agency

of the United States Department of Agriculture (USDA), is the

Respondent (“USDA Rural Development”) and is represented by Mary

E. Kimball.  

Summary of the Facts Presented

2. Petitioner Gillaspie’s testimony and Consumer Debtor Financial

Statement (filed October 26, 2010), which are admitted into evidence,

prove that she is disabled and receives Supplemental Security Income

(SSI).  She testified that she has no other source of income.  [I

encouraged her to apply for food stamps.]
3. Payments under Supplemental Security Income (SSI) are not eligible

for garnishment.  
4. Petitioner Gillaspie’s testimony proves that her $829.00 per month

SSI payment, which is her only income, is entirely consumed by her

reasonable and necessary living expenses, and that her chronic pain and

disability have persisted since about 2001.  
5. Petitioner Gillaspie is responsible and willing and able to negotiate
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with Treasury’s collection agency.  

Discussion

6. I encourage Petitioner Gillaspie and the collection agency to

negotiate promptly regarding the debt that USDA Rural Development

asserts is owed.  Petitioner Gillaspie, this will require you to telephone

the collection agency after you receive this Order.  Petitioner Gillaspie,

you may ask to be considered for “disability inability to pay.”  The

toll-free number for you to call is 1-888-826-3127.  
7. The address for USDA Rural Development for this case is

Mary E. Kimball, Branch Accountant  
USDA / RD New Program Initiatives Branch
Bldg 105 E, FC-22, Post D-2  
4300 Goodfellow Blvd  
St Louis MO 63120-1703 

mary.kimball@stl.usda.gov 314.457.5592 phone 
314.457.4426 FAX 

Findings, Analysis and Conclusions 

8. The Secretary of Agriculture has jurisdiction over the parties,

Petitioner Gillaspie and USDA Rural Development; and over the subject

matter, which is administrative wage garnishment.  
9. Administrative wage garnishment is not authorized, because

Petitioner Gillaspie’s only income is SSI.  

Order

10.USDA Rural Development, and those collecting on its behalf, are

NOT authorized to proceed with garnishment.  
Copies of this Order Dismissing Garnishment Proceedings shall be

served by the Hearing Clerk upon each of the parties.  

__________

KATHY MINCHEW.
Docket No.  AWG-10-0369.
Order.
Filed November 12, 2010.
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AWG.

Petitioner, Pro se.
Mary Kimball for RD.
Dismissal order by Peter M.  Davenport, chief Administrative Law Judge. 
_____________

SUSAN M.  MANTERNACH.
Docket No.  11-0019.
Order.
Filed November 17, 2010.

AWG.

Petitioner, Pro se.
Mary Kimball for RD.
Dismissal order by Victor W.  Palmer, Administrative Law Judge. 

_____________

HEATHER MONTAVY.
Docket No.  11-0052.
Order.
Filed November 22, 2010.

AWG.

Petitioner, Pro se.
Mary Kimball for RD.
Dismissal order by Peter M.  Davenport, Chief Administrative Law Judge. 

_____________

MICHAEL GOLDEN.
Docket No.  AWG-10-0336.
Order.
Filed November 30, 2010.

AWG.

Petitioner, Pro se.
Mary Kimball for RD.
Dismissal order by James Hurt, Hearing Officer. 

____________

SHIRLEY A.  HAMPTON.
Docket No.  AWG-10-0355.
Order.
Filed November 30, 2010.
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AWG.

Petitioner, Pro se.
Mary Kimball for RD.
Dismissal order by James Hurt, Hearing Officer. 

____________

BRENDA S.  SANCHEZ.
Docket No.  AWG-10-0420.
Order.
Filed November 30, 2010.

AWG.

Petitioner, Pro se.
Mary Kimball for RD.
Dismissal order by James Hurt, Hearing Officer.
_____________

AMANDA BLAKE.
Docket No.  AWG-10-0179.
Order.
Filed December 2, 2010.

AWG.

Petitioner, Pro se.
Mary Kimball for RD.
Dismissal order by Peter M.  davenport, Chief Administrative Law Judge.
_____________

JOEL PATTERSON.
Docket No.  11-0014.
Order.
Filed December 2, 2010.

AWG.

Petitioner, Pro se.
Mary Kimball for RD.
Dismissal order by Victor W.  Palmer, Administrative Law Judge.

__________

KRISTIE J.  DANFORTH.
Docket No.  11-0016.
Order.
Filed December 7, 2010.



1464 FEDERAL MEAT INSPECTION ACT

AWG.

Petitioner, Pro se.
Mary Kimball for RD.
Dismissal order by James Hurt, Hearing Officer.

_____________

SANDRA KAFKA.
Docket No.  AWG-11-0033.
Order.
Filed December 22, 2010.

AWG.

Petitioner, Pro se.
Mary Kimball for RD.
Dismissal order by Jill S.  Clifton, Administrative Law Judge.

__________

JOANN G. HARDIN BOWEN.
Docket No.  AWG-10-0385.
Order.
Filed December 23, 2010.

AWG.

Petitioner, Pro se.
Mary Kimball for RD.
Dismissal order by Stephen A.  Reilly, Hearing Officer.

________

STAGNO’S MEAT COMPANY, BRIAN R.  STAGNO.
FMIA Docket No.  10-0419.
Order.
Filed October 15, 2010.

FMIA.

Tracey Manoff, Esquire, for FNS.
Petitioner, Pro se.
Order issued by Peter M. Davenport, Chief Administrative Law Judge.

__________

In re:  LUKE GRAY.
FNS Docket No. 10-0069.
Order.
Filed August 25, 2010.
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FNS.

John Koch, Esquire, for FNS.
Petitioner, Pro se.
Order issued by Peter M. Davenport, Chief Administrative Law Judge.

This matter is before the Administrative Law Judge upon the request

of  the Petitioner for a hearing to address the existence or amount of a

debt alleged to be due, and if established, the terms of any repayment

prior to imposition of a federal salary offset. The Petitioner’s request

was filed with the Hearing Clerk’s Office on January 4, 2010.
Upon receipt of the Petition, a copy was served by the Hearing Clerk

upon the Administrator of the Food and Nutrition Service who was

given 10 days in which to file an Answer. On January 7, 2010, a Notice

of Appearance and Motion for Extension was filed by John B. Koch,

Esquire, Office of General Counsel, Food and Nutrition Division, United

States Department of Agriculture, Washington, DC. There being no

prejudice to the Petitioner, the Motion for Extension was granted and the

Administrator was given until February 8, 2010 in which to file an

Answer. Despite having been given the requested Extension of Time, to

date, now some six months later, no Answer has been filed.
Being sufficiently advised, USDA having failed to establish any

amount of debt due from the Petitioner, it will be found that the

Petitioner is not indebted to USDA on account of the debt claimed by

Food and Nutrition Service, the federal salary offset proceeding are

ORDERED terminated, and this action is DISMISSED.
Copies of this Order will be served upon the parties by the Hearing

Clerk.
__________

TEXAS HEALTH AND HUMAN SERVICES COMMISSION
 v. USDA.
Docket No. 10-0362.
Order.
Filed October 21, 2010.

FNS.

Kevin F. Meckus, Esquire, for Respondent.
Beverly Luna, Esquire, for Petitioner.
Order issued by Peter M. Davenport, Chief Administrative Law Judge.

This matter is before the Administrative Law Judge upon the Notice

of Withdrawal of Appeal filed by the Appellant Texas Department of
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Health and Human Services. The Notice of Withdrawal indicates that the

parties entered into an agreement whereby the Appellee waived the

penalty originally sought and the Appellant agreed to invest funds in

certain projects approved by the Appellee.
The Appellant having withdrawn its appeal in this action, there are

no issues to be resolved and this action is DISMISSED.
Copies of this Order will be served upon the parties by the Hearing

Clerk.

__________

WEST MISSOURI BEEF, LLC.
FNS-10-0262.
Order.
Filed August 26, 2010.

FSIS.

Darlene Bolinger, Esquire, for FNS.
Petitioner, Pro se.
Order issued by Peter M. Davenport, Chief Administrative Law Judge.

__________

In re:  BRUCE LION, AN INDIVIDUAL; ALFRED LION, JR., AN

INDIVIDUAL; DANIEL LION, AN INDIVIDUAL; LARRY LION,

AN INDIVIDUAL; ISABEL LION, AN INDIVIDUAL; LION

RAISINS, INC., A CALIFORNIA CORPORATION; LION RAISIN

COMPANY, A PARTNERSHIP OR UNINCORPORATED

ASSOCIATION; AND LION PACKING COMPANY, A

PARTNERSHIP OR UNINCORPORATED ASSOCIATION.
I&G Docket No. 03-0001.
Order.
Filed July 1, 2010.

IG.

Kenneth H. Vail, for Complainant.
Wesley T. Green and James A. Moody, for Respondents.
Order issued by Peter M. Davenport, Chief Administrative Law Judge.

__________

In re:  LION RAISINS, INC., A CALIFORNIA CORPORATION;
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L IO N  R A ISIN  C O M P A N Y , A  P A R T N E R S H IP  O R

UNINCORPORATED ASSOCIATION; LION PACKING

COMPANY, A PARTNERSHIP OR UNINCORPORATED

ASSOCIATION; ALFRED LION, JR., AN INDIVIDUAL; DANIEL

LION, AN INDIVIDUAL; JEFFREY LION, AN INDIVIDUAL;

BRUCE LION, AN INDIVIDUAL; LARRY LION, AN

INDIVIDUAL; AND ISABEL LION, AN INDIVIDUAL.
I & G Docket No. 04-0001.
Modified Order as to Lion Raisins, Inc.; Alfred Lion, Jr.’ Daniel

Lion; Jeffrey Lion; and Bruce Lion.
Filed September 2, 2010.

I&G.

Kenneth H. Vail, for the Administrator, AMS.
Wesley T. Green, Selma, CA, for Respondents Lion Raisins, Inc.; Alfred Lion, Jr.;
Daniel Lion; Jeffrey Lion; and Bruce Lion.
Modified Order issued by William G. Jenson, Judicial Officer.

I issued In re Lion Raisins, Inc. (Decision as to Lion Raisins, Inc.;

Alfred Lion, Jr.; Daniel Lion; Jeffrey Lion; and Bruce Lion), __ Agric.

Dec. ___ (Apr. 17, 2009), in which I debarred Lion Raisins, Inc.; Alfred

Lion, Jr.; Daniel Lion; Jeffrey Lion; and Bruce Lion [hereinafter referred

to collectively as Lion Raisins] from receiving inspection services under

the Agricultural Marketing Act of 1946, as amended, and the regulations

governing inspection and certification of processed fruits and

vegetables.  Lion Raisins filed a petition to reconsider the April 17,

2009, decision, and, subsequently, I issued In re Lion Raisins, Inc.

(Order Denying Pet. to Reconsider as to Lion Raisins, Inc.; Alfred

Lion, Jr.; Daniel Lion; Jeffrey Lion; and Bruce Lion), __ Agric. Dec.

___ (Jan. 6, 2010).
Lions Raisins filed a motion requesting that I stay my April 17, 2009,

and January 6, 2010, Orders, pending the outcome of proceedings for

judicial review, which I granted.  In re Lion Raisins (Stay Order as to

Lion Raisins, Inc.; Alfred Lion, Jr.; Daniel Lion; Jeffrey Lion; and

Bruce Lion), __ Agric. Dec. ___ (Mar. 10, 2010).  On June 24, 2010,

proceedings for judicial review were concluded with the issuance of

United States District Court Judge Oliver W. Wanger’s order dismissing

Lion Raisins’ appeal upon joint stipulation of the parties.  On

September 1, 2010, Lion Raisins and the Agricultural Marketing
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Service, United States Department of Agriculture [hereinafter AMS],

filed a Joint Petition to Modify Order requesting that I modify my

April 17, 2009, and January 6, 2010, Orders.
Lion Raisins and AMS’ Joint Petition to Modify Order is granted. 

Accordingly, the March 10, 2010, stay order is lifted and the Orders in

In re Lion Raisins, Inc. (Decision as to Lion Raisins, Inc.; Alfred

Lion, Jr.; Daniel Lion; Jeffrey Lion; and Bruce Lion), __ Agric. Dec.

___ (Apr. 17, 2009), and In re Lion Raisins, Inc. (Order Denying Pet. to

Reconsider as to Lion Raisins, Inc.; Alfred Lion, Jr.; Daniel Lion;

Jeffrey Lion; and Bruce Lion), __ Agric. Dec. ___ (Jan. 6, 2010), are

modified, as agreed to by Lion Raisins and AMS, as follows.

MODIFIED ORDER

Lion Raisins, Inc., and its agents, officers, subsidiaries, and affiliates;

Alfred Lion, Jr.; Bruce Lion; Daniel Lion; and Jeffrey Lion are debarred

from receiving inspection services under the Agricultural Marketing Act

(AMA) and regulations for a period of one year, which shall be held in

abeyance as a probationary period to ensure compliance with the

Settlement Agreement entered into by the Agricultural Marketing

Service and Lion Raisins on June 1, 2010, and with the AMA and the

regulations thereunder.  If during the probationary period Lion Raisins

is found, after notice and opportunity for hearing, consistent with the

Rules of Practice, 7 CFR §1.130 et seq., and completion of judicial

review, to have violated the AMA or the regulations issued thereunder,

then the one year debarment period held in abeyance will become

effective upon the issuance of a final order.  Any such debarment period

shall be in addition to any other remedy imposed as a result of such

violation or violations.
This Modified Order shall become effective immediately upon

service of the Modified Order on Lion Raisins.

__________

In re:  PROMISELAND LIVESTOCK, LLC, AND ANTHONY J.

ZEMAN.
OFPA Docket No. 08-0134.
Stay Order.
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Filed December 2, 2010.

OFPA.

Babak A. Rastgoufard, for the Administrator, APHIS.
Mark Mansour, Washington, DC, for Respondent.
Initial decision issued by Peter M. Davenport, Chief Administrative Law Judge.
Decision and Order issued by William G. Jenson, Judicial Officer.

On October 19, 2010, I issued a Decision and Order in the above

captioned matter.   On December 2, 2010, Promiseland Livestock, LLC,1

and Anthony J. Zeman filed a Notice of Intent to Seek Judicial Review

and Consent Motion for Stay [hereinafter Motion for Stay] seeking a

stay of the Order in In re Promiseland Livestock, LLC, __ Agric. Dec.

___ (Oct. 19, 2010), pending the outcome of proceedings for judicial

review.  Kenneth Vail, Office of the General Counsel, United States

Department of Agriculture, consented to the stay of In re Promiseland

Livestock, LLC, __ Agric. Dec. ___ (Oct. 19, 2010), pending the

outcome of proceedings for judicial review.
In accordance with 5 U.S.C. § 705, Promiseland, LLC, and

Mr. Zeman’s Motion for Stay is granted.  For the foregoing reasons, the

following Order is issued.

ORDER

The Order in In re Promiseland Livestock, LLC, __ Agric. Dec. ___

(Oct. 19, 2010), is stayed pending the outcome of proceedings for

judicial review.  This Stay Order shall remain effective until lifted by the

Judicial Officer or vacated by a court of competent jurisdiction.

__________

In re:  R. AHRNS TRANSPORTATION & DISTRIBUTION, LLC,

d/b/a SIGNAL HILL CONTAINER.
P.Q. Docket No. 09-0115.
Dismissal Without Prejudice.

In re Promiseland Livestock, LLC, __ Agric. Dec. ___ (Oct. 19, 2010).1
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Filed September 30, 2010.

PQ.

Tracey Manoff, for the administrator, APHIS.
Respondent, Pro se.
Order issued by Jill S. Clifton, Administrative Law Judge.

_________

BEN KOHLER GONZALES.
Docket No.  11-0071.
Order.
Filed December 3, 2010.

PQ.

Darlene Bolinger, Esquire, for FNS.
Petitioner, Pro se.
Order issued by Peter M. Davenport, Chief Administrative Law Judge.

__________

CHARLES McDONALD v. TOM VILSACK, SECRETARY,

UNITED STATES DEPARTMENT OF AGRICULTURE,
SOL Docket No. 09-0177.
Order as to Application for Attorney Fees and Costs of Michael W.

Beasley & Wood, Bohm, Francis & Morrison, LLP.
Filed September 24, 2010.

SOL – EACA.

Stephanie E. Masker, Esquire, for Respondent.
Ben Whaley Le Clercq, Esquire, Michael W. Beasley, Esquire, and Stephanie R. Moore,
Esquire, for Complainant.
Decision and order by Chief Administrative Law Judge, Peter M.  Davenport.

This matter is before the Administrative Law Judge for approval of

the applications for attorney fees and costs which have been submitted

in this action by Michael W. Beasley and Wood, Bohm, Francis &

Morrison, LLP. The record reflects that those applications were served

upon Counsel for the Respondent and that a Response has been filed

indicating that a Stipulation has been entered into whereby the parties

reached an Agreement as to Mr. Beasley’s fees and those of his former

law firm.
There being agreement as to the fees to be awarded, it is ORDERED

as follows:
1. Attorney fees and costs in the amount of $151,490.42 are awarded to
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Michael W. Beasley, Esquire for his representation of Charles

McDonald in the above styled case.
2. Attorney fees and costs in the amount of $11,065.50 are awarded to

the firm of Wood, Bohm, Francis & Morrison, LLP for their

representation of Charles McDonald in the above styled case.
Copies of this Order will be served upon the parties by the Hearing

Clerk.

__________

CHARLES McDONALD v.  USDA.
SOL Docket No. 09-0177.
Miscellaneous Opinion and Order as to the Application for Fees and

Costs of Snavely King Majoros O’connor & Bedell, Inc.
Filed September 27, 2010.

S.O.L. – E.C.O.A.

Stephanie E. Masker, Esquire, for Respondent.
Ben Whaley Le Clercq, Esquire, Michael W. Beasley, Esquire, Stephanie R. Moore,
Esquire, for Complainant.
Decision and Order by Chief Administrative Law Judge, Peter M.  Davenport.

This matter is before the Administrative Law Judge for approval of

the application for fees and costs which have been submitted in this

action by Snavely King Majoros O’Connor & Bedell, Inc. Snavely King

Majoros O’Connor & Bedell, Inc. has requested the sum of $85,915.41

for their services provided on behalf of Charles McDonald in preparing

an economic damage analysis. The record reflects that those applications

were served upon Counsel for the Respondent and that a Response and

Supplemental Response have been filed asking that the request amount

be reduced.
As noted in the Decision and Order entered in this case, the costs of

the action and attorney fees are added to the award. 15 U.S.C.

§1691e(d). The reasonable cost of any study, analysis, engineering

report, test, project or similar matter is to be awarded, to the extent that

the charge for the service does not exceed the prevailing rate for similar

services, and the study or other matter was necessary for preparation of

the applicant’s case. 7 C.F.R. § 1.186(d). While not rising to the level of

presenting a fraudulent claim, the application for the fees and expenses

submitted by Snavely King Majoros O’Connor & Bedell, Inc. reflects

a number of inappropriate charges which require downward adjustment
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of the amount sought.
The summary of charges sought is contained on a Snavely King

Majoros O’Connor & Bedell, Inc. Statement dated August 13, 2010. The

Statement contains five individual entries, commencing with the date of

December 30, 2009 with a Balance Forward of $0  and ending with an1

amount due of $85,915.41.  2

The second entry is dated January 31, 2010, referencing an Invoice

number 10968 and charges of $10,763.36. The supporting material in

the form of time slips (SKA Form MTR-3) for the Invoice was attached.

The first entry for the period October 26, 2009 to November 25, 2009

reflects 9 hours spent by Mr. King, with 5.5 hours charged to “Retrieve

billing and case information” on Friday, November 13, 2009. A second

entry reflects an additional 2.5 hours spent “Prepare billing

reconstruction” on Monday, November 16, 2009. A final entry charges

1.0 hour to “Conference with attorneys” on Wednesday, November 18,

2009. Of the three entries, only the last will be considered compensable

as the other two deal with administrative overhead actions unrelated to

the preparation of the analysis.  The second entry reflects 32.0 hours3

spent by Charles King during the period December 26, 2009 to January

25, 2010. The enumeration of the time spent for these charges all appear

reasonable and necessary and will be allowed. The third entry covers the

same identical period and bears the client identification of Pearson,

another ECOA litigant. Those charges clearly are not properly charged

against Mr. McDonald and also will not be allowed. 
A Detailed Expense Report itemizing expenses of $1,177.36 for the

same period (December 26, 2009 to January 25, 2010) follows.

Supporting receipts are attached and the expenses will be allowable in

full.
Invoice number 10979 dated February 28, 2010 is for the amount of

Although a balance forward of $0 is reflected at the end of 2009, charges generated1

in 2009 were later included in the final entry on August 13, 2010 along with interest
charges associated with such charges.

Of the total amount due, current charges are $72,622.05 and $13,915.41 is reflected2

as over 90 days past due. It is difficult to understand how current charges are charged
interest.

As the 2009 charges for the preparation of the analysis are being favorably3

considered, charges to retrieve and reconstruct the study are inappropriate.
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$660.00. The first supporting slip is for the period January 26, 2010 to

February 25, 2010 and again identifies the charges for 3.0 hours as being

related to services performed for a litigant name Pearson and

accordingly will not be allowed. A second slip for the same time period

identifies the client as Black Farmers-McDonald, but contains an entry

for Thursday, February 11, 2010 for 1.5 hours concerning a witness

(Koenig) who was not called as a witness in the McDonald case. The

remaining 4.0 hours charged appear to be appropriate.
Invoice number 10713 dated March 31, 2010 identifies 3.0 hours

devoted to testimony given by Mr. King on February 26, 2010. Those

charges are appropriate and will be allowed.
Invoice number 11039 dated August 13, 2010 sets forth charges of

$72,662.05 and identifies the billing period as being February of 2000

through July of 2010. Examination of this billing reflects services of

several members of the firm in the preparation of the initial damage

analysis by a number of individuals with total billings of $15,075.00.

The balance of the charges sought are for accumulated interest,  which4

was unrelated to for the preparation of the analysis and in an amount

which far exceeds prevailing rates reasonable for the preparation of an

initial economic analysis report, the update report prepared immediately

prior to the hearing and trial testimony. Counsel for the Respondent have

suggested that the requested fees be also reduced as the analysis was not

fully accepted in the calculation of damages in this case; however, in

light of the reductions made, I will find that the report was necessary for

the preparation of the Complainant’s case and will decline to make

further reduction on that basis. 
The following is a summary of the charges sought and those allowed.

Date Invoice Number Amount Requested Amount Allowed

12/30/2009 Balance Forward    $0.00       $0.00
01/31/2010 10968    10,763.36    8,437.365

02/28/2010 10979      1,870.00     0.00
03/31/2010 10713         660.00          660.00
08/13/2101 11039    72,662.05         15,075.00

Mr. King’s penchant for including interest components was rebuffed in the4

Decision and Order in this case. The inclusion of approximately $60,000 as such a
component in his requested fees will not be allowed.

This amount contains both hourly billings and the expenses contained on the5

Detailed Expense Report.
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Total  $85,955.41       $24,172.366

For the foregoing reasons, it is ORDERED that fees and costs in the

amount of $24,172.36 are awarded to Snavely King Majoros O’Connor

& Bedell, Inc. for their services to Charles McDonald in the above

styled case.
Copies of this Order will be served upon the parties by the Hearing

Clerk.

__________

CHARLES McDONALD v.  USDA.
SOL Docket No. 09-0177.
Miscellaneous Opinon and Order as to Application for Attorney

Fees and Costs of Benjamin Whaley Le Clercq & the Le Clercq Law

Firm.
Filed October 13, 2010.

S.O.L. – E.C.O.A..

Stephanie E. Masker, Esquire, for Respondent.
Ben Whaley Le Clercq, Esquire, Michael W. Beasley, Esquire, Stephanie R. Moore,
Esquire, for Complainant.
Decision and order by Chief Administrative Law Judge, Peter M.  Davenport.

This matter is before the Administrative Law Judge for approval of

the application for attorney fees and costs in the amount of $312,085.22

which has been submitted in this action by Benjamin Whaley Le Clercq

and the Le Clercq Law Firm for services provided by Mr. Le Clercq as

attorney, the services of his law clerk and paralegal and for costs

incurred.  The record reflects that the application was served upon1

Counsel for the Respondent and that despite efforts to do so, no

agreement was reached between the Respondent and Mr. Le Clercq as

to his fees and costs. A Response and Supplemental Response has been

filed objecting to portions of the billings and asking for an across the

board reduction in the amount awarded. The objections raised by the

It appears that the requested amount of $85,915. 41 contains a mathematical error6

as the sum of the invoices is $85,955.41. 

The application filed by Mr. Le Clercq has three components. $251,125.00 is1

requested as an attorney fee, $56,615.00 is requested for the services of the law clerk
and paralegal and $4,345.22 is request for costs.
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Respondent include legitimate concerns over hours billed for matters

outside the scope of the litigation before me, the number of hours billed,

the lack of evidence to support the proposed hourly rate (which well

exceeds that currently allowed in USDA cases ), the lack of2

documentation to support the number of hours billed, the absence of

specificity which would allow identification of what issues specific

hours were spent upon, redundancy in the hours billed, the absence of

receipts or other documentation to support the expenses sought, and the

number of hours requested for preparation of the attorney fee

application.  On September 29, 2010, Mr. Le Clerq sought to

supplement his application and advised that he was optimistic that a

settlement would be reached the following day; however, as significant

time has passed since that communication, I will consider his

supplemental material untimely filed and proceed to resolve the issues

involved with the application for fees and costs.3

As noted in the Decision and Order entered in this case, the costs of

the action and attorney fees are added to the award. 15 U.S.C.

§1691e(d). Traditionally, the usual starting point for determining the

amount of a reasonable fee is an examination of the number of hours

reasonably expended multiplied by a reasonable hourly rate. Hensley v.

Eckerhart, 461 U.S. 424, 433 (1983). Reasonableness is required in both

the number of hours billed and the rate sought and parties seeking an

award “should submit evidence supporting the hours worked and the

rates claimed.” Id. at 433, 437.
Where, as in this case, the fees and costs are being paid pursuant to

the Equal Access to Justice Act (EAJA) (See, 7 C.F.R. §15f.25), three

separate issues must be decided: whether the Complainant is a prevailing

party, whether the Secretary’s position was substantially justified, and

exactly what fees and costs submitted by the Complainant are

See: In re: Sanford Skarsten and Carol Skarsten, 59 Agric. Dec. 133 (2000);2

Petition for reconsid. and Correction granted, 59 Agric. Dec. 144 (2000); In re: Dwight
L. Lane and Darvin R. Lane, 59 Agric. Dec. 148 (2000); In re: Sun Mountain Logging,
LLC, Sherman G. Anderson, and Bonnie Anderson, 66 Agric. Dec. 1127 (2007).

Application for the award of fees are required to be submitted to the ALJ within 303

days. 7 C.F.R. §15f.25. No request timely or otherwise was made for leave to
supplement the application. I will also consider the letters from attorneys in the
Philadelphia and Miami areas as untimely.
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allowable.  4

The framework for the analysis of a party’s status as a “prevailing

party” is set forth in Buckhannon Bd. and Care Home, Inc. v. W. Va.

Dept. of Health and Human Res., 532 U.S. 598 (2001) (“Buckhannon”).

In Buckhannon, the Supreme Court surveyed its precedent on the issue

of prevailing parties and made several observations. Initially, the Court

noted that the term “prevailing party” is a legal term of art and that in

accordance with both its precedent and Black’s Law Dictionary a

prevailing party is “one who has been awarded some relief by the court.”

Buckhannon at 603. The Court found that a party must “receive at least

some relief on the merits of his claim before he can be said to prevail.”

Id. at 604 (quoting Hewitt v. Helms, 482 U.S. 755, 760 (1987)). Even an

award of nominal damages will suffice. Id. (citing Farrar v. Hobby, 506

U.S. 103 (1992)). Similarly, the Court looked at whether there was a

court ordered change in the legal relationship of the parties. Id. (citing

Texas State Teacher’s Assn. v. Garland Independent School Dist., 489

U.S. 782 (1989). In the instant case, the requirement to be a prevailing

party has been met.
By statute, no award can be given if the position of the United States

was substantially justified….28 U.S.C. §2412(d)(1)(A). The burden of

proof is upon the Secretary. Lundin v. Mecham,  980 F. 2d 1450, 1459

(D.C. Cir. 1992). The findings set forth in the decision in this action

need not be recounted in reaching a conclusion that although the

Complainant prevailed on a number of issues, the position of the

Respondent was upheld on others. Where a party prevails on some, but

not all issues, the award of attorney fees must be calculated so as to

reflect only that portion of the billing which was successful and

conversely to eliminate any excess upholstery portion which was

expended on issues where the party did not prevail. In this action,

consistent with evidence introduced during the oral hearing of this the

Complainant raised thirteen assignments of error for which relief was

sought in the post hearing brief. Post Hearing Brief, p 9-10. 

Additional separate applications for fees and costs were previously decided as to4

the application of Michael W. Beasley and his former firm Wood, Bohm, Francis &
Morrison, LLP which were stipulated by the Respondent and the costs of the economic
damages analysis prepared by Snavely King Majoros O’Connor & Bedell, Inc. which
were reduced for the reasons set forth in the Miscellaneous Opinion and Order entered
on September 27, 2010.
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Given the limited scope of the waiver of the statute of limitations

contained in Section 741, only “the discrimination alleged in an eligible

complaint” could be considered as not barred by the statute of

limitations. Section 741(a). The term “eligible complaint” is well

defined by statutory and regulatory provisions and is confined to those

complaints filed before July 1, 1997 and which allege discrimination at

any time between the period beginning on January 1, 1981 and ending

on December 31, 1996.   Section 741(e).  Accordingly, only those5

allegations previously filed during the specified period could be

considered as eligible for relief. Even of the “eligible complaints,” not

all of the Complainant’s requests for relief were sustained as the

Agency’s position was found to be substantially justified as to several

issues, including eligibility for the 1984 Emergency (EM) loan, the

February 1984 Operating (OL) and Farm Ownership (FO) denials of the

partnership applications, and the 1986 application by Edna McDonald.

Similarly, Petitioner’s invocation of claims for relief under the Fifth and

Fourteenth Amendment to the Constitution and the Civil Rights Act of

1964 fell outside my limited jurisdictional authority as an

Administrative Law Judge.
As was done in the decision, identification of the specific allegations

of discrimination reachable under Section 741 which were made during

the pertinent time frame and which the Agency accepted for examination

and investigation record was discernable by examining the two Reports

of Investigation contained in the record. The issues presented by the

Complainant at trial were not so confined and the time invested by

Counsel in raising extraneous issues, even though possibly well

intentioned, should not be compensated. Counsel for the prevailing party

is ethically obligated to make a good faith effort to exclude from any fee

request such hours that are excessive, redundant, or otherwise

unnecessary, using appropriate “billing judgment.” Hensley at 434.

While it is not clear what remains in dispute at this point, the Agency’s

representation that despite well intentioned and reasonable efforts were

made to reach a settlement concerning Mr. Le Clercq’s fees and

expenses, is clearly supported as the Respondent suggested only a very

See, Footnote 14, supra.5
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modest 25% reduction in the number of hours billed  and made6

significant other concessions in the Response and Supplemental

Response. I would easily be justified in making a far more draconian

reduction by finding the Agency position substantially justified on all

but a portion of the three or arguably four of the thirteen issue shotgun

approach employed during trial and set forth in the post hearing brief;7

however, given the generous recommendation of the Respondent,

latitude will be extended and I will allow a fee based upon 300 billable

hours of attorney time. 
In his application, Mr. LeClercq suggests that his “approved billing

rate” is $410.00 per hour based upon the Laffey matrix adopted by the

Civil Division of the United States Attorney’s Office for the District of

Columbia.  Under EAJA, the fees available to a prevailing party are

“those reasonable and necessary expenses of an attorney incurred or paid

in preparation for trial of the specific case before the court, which

expenses are those customarily charged to the client where the case is

tried.” Oliveira v. United States, 827 F. 2d 735,744 (Fed. Cir. 1987). In

setting an appropriate hourly rate, substantial discretion rests with the

court and factors normally not considered include the difficulty of the

issues, the ability of counsel, or the results received. Pierce v.

Underwood, 487 U.S. 552, 572 (1988).  While it is clear that enhanced8

hourly rates are frequently awarded by Article III Courts using the

Laffey or other matrices, in the absence of a stipulation as to fees at a

higher rate, the Department’s well established position which I am

compelled to follow on the maximum rate allowable is currently

$125.00 per hour and Mr. Le Clercq’s quest for an enhanced hourly rate

With certain other reductions which are set forth in the Response and Supplemental6

Response to the Applications for fees and costs.

The Court in Hensley noted that fee awards need not be reduced simply because the7

plaintiff failed to prevail on every contention raised in the lawsuit.  Hensley at 435,
citing Davis v. County of Los Angeles, * E.P.D. ¶9444, at 5049 (CD Cal. 1974).

The Court in Hensley however considered the results achieved to be significant.8

Hensley at 436.
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must be declined.  Accordingly, a fee of $37,500.00 will be allowed.9

Although the Respondent withdrew its objection to the requested

charges for law clerk and paralegal services, the application for such

expenses is deficient in that it failed to set forth the “costs” expended by

setting forth the hourly rate at which those employees are paid (rather

than billed) by the law firm. Consequently, as the statute allows “costs,”

no amount will be awarded for fees for law clerk and paralegal services.
Last, the application requests $4,345.22 for costs and expenses

incurred during the litigation, but failed to attach receipts for such

expenses. While I will allow the photocopy expenses which were

submitted without requiring an enumeration of the number of copies, all

other expenses should have been supported with receipts or other

documentation and will not be allowed. Accordingly, $1,701.73 will be

awarded for costs and expenses.
Being sufficient advised, it is ORDERED as follows:

1. Attorney fees in the amount of $37,500.00 are awarded to Benjamin

Whaley Le Clercq, Esquire for his representation of Charles McDonald

in the above styled case.
2. As the record is silent as to the actual costs of the services of the law

clerk and paralegal, no amount is awarded for such services.
3. The sum of $1,701.73 will be awarded for photocopy costs. As no

supporting documentation or receipts were timely filed with the request

for the other itemized costs, no amount is awarded for such costs.
Copies of this Order will be served upon the parties by the Hearing

Clerk.
__________

RICHARD PEARSON v.  USDA.
SOL 09-0178.
Order.
Filed October 13, 2010.

S.O.L. – E.C.O.A.

Michael Beasley, Esquire and Ben Whaley Le Clercq, for Petitioner.
Robert Hardin for OCR.
Order issued by Peter M. Davenport, Chief Administrative Law Judge.
___________

See, Footnote 2, supra.9
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CHARLES McDONALD v.  USDA.
SOL Docket No. 09-0177.
Miscellaneous Opinon and Order upon Motion for Reconsideration

as to the Application for Attorney Fees and Costs of Benjamin

Whaley Le Clercq & the Le Clercq Law Firm.
Filed November 10, 2010.

S.O.L. – E.C.O.A..

Stephanie E. Masker, Esquire, for Respondent.
Ben Whaley Le Clercq, Esquire, Michael W. Beasley, Esquire, and Stephanie R. Moore,
Esquire, for Complainant.
Decision and order by Chief Administrative Law Judge, Peter M.  Davenport.

This matter is again before the Administrative Law Judge upon a

Motion for Reconsideration of the Miscellaneous Opinion and Order

entered on October 13, 2010 concerning the application for attorney fees

and costs originally sought in the amount of $312,085.22 by Benjamin

Whaley Le Clercq and the Le Clercq Law Firm for services provided by

Mr. Le Clercq as attorney, the services of his law clerk and paralegal and

for costs and expenses incurred.
The Agency has entered their opposition to the Motion, arguing that

consistent with my Opinion and Order of October 13, 2010 any

supplemental documentation was filed in an untimely manner and

maintaining the concerns expressed in their earlier Response filed on

September 23, 2010 concerning the insufficient support for the proposed

hourly rate, lack of sufficient documentation to support the number of

hours billed, redundancy in the work billed, lack of support for

expenses, and unreasonable fee-on-fee request. 
The Decision and Order in this case awarding relief to Charles

McDonald was entered on July 8, 2010 and became final on August 12,

2010. The Le Clercq Fee Application which was filed on August 19,

2010 was timely filed.  Responses by the Agency to Fee Applications1

have been discouraged in some forums so when it appeared that an

Agency Response was not likely to be forthcoming in this action, on

September 3, 2010 I ordered a Response be filed and allowed the

See, 7 C.F.R. §15f.25. The application as filed failed to provide receipts or other1

documentation of the expenses claimed and otherwise fell short in justifying the
enhanced fee sought.
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Agency twenty days in which to do so.   (The Motion for2

Reconsideration incorrectly states that opposing counsel was given

thirty-six days to respond to the Petition.) 
On October 13, 2010, I entered a Miscellaneous Opinion and Order

as to the Le Clercq Fee Application, reducing the number of hours

allowable to be billed from 612.50 to 300 hours and applied the

maximum allowable attorney fee rate of $125.00 per hour consistent

with existing USDA precedent. For the reasons set forth in the Opinion

and Order, I disallowed the law clerk and paralegal charges and

expenses other than photocopying.
Reconsideration will start with the cogent observation appearing in

Hensley v. Eckerhart, 461 U.S. 424, 437 (1983) that a request for

attorney’s fees should not result in a second major litigation. “Ideally,

of course, litigants will settle the amount of a fee.  Where settlement is3

not possible, the fee applicant bears the burden of establishing

entitlement to an award and documenting the appropriate hours

expended and hourly rates.” Id. at 437. 
The Motion for Reconsideration suggests that any deficiencies in the

initial Fee Application should be excused for the reason that despite the

16.1 hours claimed as expended in preparing his fee application, Mr. Le

Clercq “simply did not have sufficient time to devote to the Fee Petition,

the work to compile expense documentation, and subsequent

negotiations with opposing counsel.” Motion for Reconsideration, p.1.

While a significant number of years have passed since I engaged in the

private practice of law, the discipline and effort of keeping accurate time

records and transmitting those records to my staff as the work was being

performed (even for work for which no bill would be submitted on a

monthly basis) remains fresh in my mind and is a practice which I would

heartily commend to counsel. Similar discipline was also required for

keeping track of expenses or expenditures undertaken on behalf of

Given the general admonition in Fee Petition cases that the Agency should not add2

to litigation with comment, it was not mandatory that the Agency file a response until
ordered to do so. See, 7 C.F.R. §1.195.

Co-counsel Beasley was able to come to an agreement and fee stipulation with the3

Agency. The Agency appears to have made irenic and reasonable efforts to reach a
generous fee settlement with Mr. Le Clercq as well, however, for reasons which are not
clear, no agreement was ultimately reached.
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clients, with copies of all receipts or disbursement records kept in

appropriate files and available for itemization and retrieval as necessary.

Marshalling of documentation and assembly functions are by their

nature clerical in nature and should require only the minimal attorney

time needed for the final review for the purpose of editing and the

exercise of billing judgment.4

 My earlier opinion suggested that the traditional starting point for

determining the amount of a reasonable fee was an examination of the

number of hours reasonably expended multiplied by a reasonable hourly

rate. Hensley v. Eckerhart, supra, at 433.  The prerequisite of

reasonableness is to be applied in both to the number of hours billed and

to the rate sought. Parties seeking an award “should submit evidence

supporting the hours worked and the rates claimed.” Id. at 433, 437. My

earlier discussion however failed to discuss the recent Supreme Court

decision in Perdue, Governor of Georgia, et al. v. Kenny A., by his next

friend Linda Winn, et al., 559 U.S. _____ (2010). That decision

involving a fee application under 42 U.S.C. §1988 presented the

question of whether the calculation of an attorney fee, under federal fee

shifting statutes, based upon the “lodestar,” i.e. the number of hours

worked multiplied by the prevailing hourly rates, may be increased for

superior performance and results. The majority opinion written by

Justice Alioto rejected any contention that a fee determined by the

lodestar method may not be enhanced in any circumstance,  but5

concluded that in the case before it that the District Court had not

provided proper justification for the large enhancement that it had

awarded and remanded the case.6

In reaching its decision in Perdue, the Court discussed in

considerable detail the appropriate methodology for determining the

The Court in Hensley v. Eckerhart, 461 U.S. 424 (1983) reduced the fee awarded4

to one of the attorneys by 30% for his inexperience and failure to keep contemporaneous
records. Id. at 429. The Court also discussed the exclusion of hours that are “excessive,
redundant, or otherwise unnecessary” and the concept of “billing  judgment” in Hensley.
Id. ay 434.

Perdue, Slip Opinion at p 9.5

Id, Slip Opinion at 12, 15.6
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reasonable fee provided for in federal fee shifting statutes.  The Court’s7

discussion of the development of fee computation methodology started

with the 12 factors set out in Johnson v. Georgia Highway Express, Inc.

488 F. 2d 714, 717-719 (5  Cir. 1974),  but suggested that approachth 8

“gave very little actual guidance to district courts” and setting attorney’s

fees by a reference to a series of sometimes subjective factors placed

unlimited discretion in trial judges and produced disparate results.

Pennsylvania v. Delaware Valley Citizen’s Council for Clean Air, 478

U.S. 546, 563 (1986) (Delaware Valley I).
The lodestar method, described as “guiding light,” was crafted by the

Third Circuit in Lindy Bros. Builders, Inc. of Philadelphia v. American

Radiator & Standard Sanitary Corp., 487 F 2d 161 (3  Cir. 1973),rd

appeal after remand, 540 F. 2d 102 (1976). After the Court’s decision in

Hensley, the method “achieved dominance in federal courts” in the area

of fee shifting jurisprudence. Gisbrecht v. Barnhart, 535 U.S. 789, 801

(2002); Burlington v. Dague, supra at 562. The advantages of the

lodestar approach were extolled as the lodestar calculation is readily

administrable and “objective,” cabins the discretion of trial judges,

permits meaningful review, and produces reasonably predictable results.

Perdue, Slip Opinion at 7. 
Six rules have emerged from that the Court’s prior decisions in

interpreting fee shifting statutes. Perdue, Slip Opinion at 7-9. First, a

“reasonable” fee is a fee that is sufficient to induce a capable attorney to

undertake the representation, but does not produce windfalls to

attorneys. Delaware Valley I, supra, at 565. Second, the lodestar method

yields a fee that is presumably sufficient to achieve this objective.

Many of the federal fee shifting statutes have virtually identical language. See,7

Burlington v. Dague, 505 U.S. 557, 562 (1992).

When Congress enacted the Civil Rights Attorney’s Fees Awards Act of 1976, 428

U.S.C. §1988, both the House and Senate Reports made reference to the Johnson case.
The 12 factors include: (1) the time and labor required; (2) the novelty and difficulty of
the questions; (3) the skill requisite to perform the legal service properly; (4) the
preclusion of employment by the attorney due to acceptance of the case; the customary
fee; (6) whether the fee is fixed or contingent; (7) time limitations imposed by the client
or the circumstances; (8) the amount involved and the results obtained; (9) the
experience, reputation and ability of the attorneys; (10) the “undesirability” of the case;
(11) the nature and length of the professional relationship with the client; and (12)
awards in similar cases. 488 F. 2d 717-719.
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Dague, supra, at 562; Delaware Valley I, supra, at 565; Blum v.

Stevenson, 465 U.S. 886, 897 (1984); Gisbrecht, supra, at 801-802.

Third, although the Court has never sustained an enhancement of a

lodestar amount for performance, enhancements may be awarded in

“rare” and “exceptional” circumstances. Delaware Valley I, supra, at

565; Blum, supra, at 897; Hensley, supra, at 435. Fourth, the lodestar

figure includes most, if not all, of the relevant factors constituting a

“reasonable” attorney’s fee and enhancement may not be awarded based

on a factor that is subsumed in the lodestar calculation. Dague, supra,

at 562; Pennsylvania v. Delaware Valley Citizen’s Council for Clean

Air, 483 U.S. 711, 726-727 (1987) (Delaware II); Blum, supra, at 898.

Fifth, the burden of proving that an enhancement is necessary must be

borne by the fee applicant. Dague, supra, at 561; Blum, supra, at 901-

902. Finally, a fee applicant seeking an enhancement must produce

“specific evidence” that supports an award. Id. at 899, 901.
Where the fees and costs are being paid pursuant to the Equal Access

to Justice Act (EAJA) (See, 7 C.F.R. §15f.25), three issues must be

decided: whether the Complainant is a prevailing party, whether the

Secretary’s position was substantially justified, and exactly what fees

and costs submitted by the Complainant are allowable. Determination

of the three issues is sequential as a calculation step is reached only if

the first issue is resolved affirmatively and the second at least partially

adversely to the Secretary. My earlier opinion found that consistent with

the framework set forth in Buckhannon Bd. and Care Home, Inc. v. W.

Va. Dept. of Health and Human Res., 532 U.S. 598 (2001)

(“Buckhannon”), the requirement to be a prevailing party was met by

the Complainant. See, Nadeau v. Helgemoe, 581 F.2d 275, 278-279 (1st

Cir. 1978). In addressing the second issue, I concluded that although

significant relief was awarded the Complainant, the Secretary had

nonetheless been substantially justified as to a number of issues raised

during the trial and the post trial pleadings.  The opinion noted that

identification of the specific allegations of discrimination reachable

under Section 741 which were made during the pertinent time frame and

which the Agency accepted for examination and investigation record

was discernable, but that the issues presented by the Complainant at trial

were not so confined. As hours devoted to extraneous issues or

unsuccessful claims should not be compensated, I accordingly reduced
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the number of hours upon which the hourly rate would be applied.9

Davis v. County of Los Angeles, 8 E.P. D. at 5049 (CD Cal. 1974); See

also, S.R. No. 94-1011, p. 6 (1976).
Having decided the two preliminary threshold issues, the question of

exactly what fees and costs submitted by the Complainant are allowable

can be reached. In both his initial application and in the Motion for

Reconsideration, Mr. Le Clercq requested an hourly rate” of $410.00 per

hour based upon the Laffey matrix adopted by the Civil Division of the

United States Attorney’s Office for the District of Columbia.  Under

EAJA, the fees available to a prevailing party are “those reasonable and

necessary expenses of an attorney incurred or paid in preparation for

trial of the specific case before the court, which expenses are those

customarily charged to the client where the case is tried.” Oliveira v.

United States, 827 F. 2d 735,744 (Fed. Cir. 1987). While I noted that

enhanced hourly rates may be frequently awarded by Article III Courts,

I concluded that despite any personal inclination to award a fee at an

enhanced rate, I was and remain bound by the Department’s well

established position which currently allows a maximum hourly attorney

fee rate of $125.00 per hour. I accordingly awarded Mr. Le Clercq a fee

of $37,500.00. In re: Sanford Skarsten and Carol Skarsten, 59 Agric.

Dec. 133 (2000); Pet. for Reconsid. and Correction granted, 59 Agric.

Dec. 144 (2000); In re: Dwight L. Lane, 59 Agric. Dec. 148 (2000)

(applying the then applicable rate of $75/ hour); In re: Sun Mountain

Logging, LLC, Sherman G. Anderson, and Bonnie Anderson, 66 Agric.

Dec. 1127 (2007). Upon reconsideration, applying the fifth and sixth

Perdue rules, I reaffirm the earlier award without modification. 
Although the Agency withdrew its initial objection to the requested

charges for law clerk and paralegal services, the application for such

expenses was both deficient in that it failed to set forth the “costs”

expended by setting forth the hourly rate at which those employees are

paid (rather than billed) by the law firm and that it contained inadequate

The Court in Hensley noted that while fee awards should not be reduced simply9

because the plaintiff failed to prevail on every contention raised in the lawsuit, where
a plaintiff has achieved only partial or limited success, the product of hours reasonable
expended times a reasonable hourly rate may be an excessive amount. The example
provided of prevailing on only one of six general claims was said to be clearly
excessive.  Hensley, supra, at 435-436. In the instant case, the Complainant prevailed
on three or arguably four of the thirteen general claims.
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detail to determine redundancy by identifying the specific work

performed in order that a comparison could be made of the tasks

performed by the law clerks/paralegals (also identified by Mr. Le Clercq

as timekeepers) and those performed by Mr. Le Clercq. Mr. Le Clercq

has since clarified the cost issue, however, I still find the information

supplied to have still fallen short of allowing any comparison and will

affirm my prior disallowance.
Last, the initial application requested $4,345.22 for costs and

expenses enumerated as incurred during the litigation, but failed to have

documentation for such expenses. I previously allowed photocopy

expenses which were submitted (without requiring a by date

enumeration of the number of copies) in the amount of $1,701.73. In the

Motion for Reconsideration, Mr. Le Clercq increased the amount of

requested expense reimbursement to $5,448.22 and reasonably argued

that much of the expenses relate to travel costs incurred as a result of

opposing counsel’s request for the second phase of the trial to be held

in Washington. As that accommodation was in fact made at the request

of the Agency, on reconsideration I will waive the requirement to have

timely supplied documentation and will award documented expenses in

the amount originally claimed only, but in passing will note that the

actual receipts (rather than a charge card billing) should have been

submitted and that such proof would be required by most tribunals.
Being sufficient advised, on reconsideration, it is ORDERED as

follows:
1. Attorney fees in the amount of $37,500.00 are awarded to Benjamin

Whaley Le Clercq, Esquire for his representation of Charles McDonald

in the above styled case.
2. Consistent with the earlier Opinion and Order, no amount is awarded

for law clerk or paralegal services.
3. The sum for costs and expenses is increased from $1,701.73 to

$4,345.22.
Copies of this Order will be served upon the parties by the Hearing

Clerk.

__________



Baker Walnut, Inc. 

69 Agric.  Dec.  1487

1487

AGRICULTURE MARKETING AGREEMENT ACT

DEFAULT DECISION

[Editor’s Note: This volume begins the new format of reporting

Administrative Law Judge orders involving non-precedent matters

[Default Orders] with the sparse case citation but without the body of

the order. The parties in the case will still be reported in Part IV (List

of Decisions Reported - Alphabetical Index). Also, the full text of

these cases will continue to be posted in a timely manner at:  

http://www.dm.usda.gov/oaljdecisions/aljdefdecisions.htm.

In re:  BAKER WALNUT, INC.
AMAA Docket No. 10-0384
Decision and Order By Reason of Default.
Filed November 26, 2010.

AMAA

Frank Martin, Jr., for the Administrator, AMS.
Respondent, Pro se.
Decision issued by Jill S. Clifton, Administrative Law Judge.



1488

ANIMAL QUARANTINE ACT

DEFAULT DECISION

In re:  DALE HALEY d/b/a RUSHVILLE HORSE SALE.
A.Q. Docket No.: 10-0150
Default Decision and Order.
Filed September 3, 2010.

AQ.

Thomas N. Bolick, for APHIS.
Respondent, Pro se.
Default decision issued by Peter M. Davenport, Chief Administrative Law Judge.

__________

In re:  ROBERT SOLOMON a.k.a. ROBBIE SOLOMON d/b/a

SOLOMON HORSE SALE.
A.Q. Docket No.: 10-0083.
Default Decision and Order.
Filed November 9, 2011.

AQ.

Thomas N. Bolick, for the Administrator, APHIS.
Respondent, Pro se.
Default decision issued by Peter M. Davenport, Chief Administrative Law Judge.

__________
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ANIMAL WELFARE ACT

DEFAULT DECISIONS

In re:  JACK THOMAS d/b/a THOMAS KENNELS.
AWA Docket No. 10-0117.
Default Decision and Order.
Filed July 19, 2010.

AWG.

Brian T. Hill, for the Administrator, APHIS.
Respondent, Pro se.
Decision issued by Jill S. Clifton, Administrative Law Judge.

__________

In re:  DIANA MOYER, L. RICKY ZENGER., A WISCONSIN

GENERAL PARTNERSHIP; DIANA MOYER, AN INDIVIDUAL;

AND RICKY ZENGER, AN INDIVIDUAL.
AWA Docket No. 10-0020.
Default Decision and Order as to Ricky Zenger.
Filed November 5, 2010.

AWA.

Colleen A. Carroll, for the Administrator, APHIS.
Respondent, Pro se.
Default decision issued by Peter M. Davenport, Chief Administrative Law Judge.

__________

In re:  JULIE MCGUIRE, d/b/a SHELTY ACRES.
AWA Docket No. 10-0046.
Default Decision and Order.
Filed November 5, 2010.

AWA.

Sharlene A. Deskins, for the Administrator, APHIS.
Respondent, Pro se.
Default decision issued by Peter M. Davenport, Chief Administrative Law Judge.

__________
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In re:  CORRINE OLTZ, AN INDIVIDUAL; PANGAEA

PRODUCTIONS, INC., A FLORIDA CORPORATION; WILD

ANIMAL WORLD, INC., A FLORIDA CORPORATION; JESSE

WILLIAMS ROTH, AN INDIVIDUAL; AND JESSE WILLIAMS,

INC., A FLORIDA CORPORATION.
AWA Docket No. 09-0148.
Default Decision and Order as to Respondents Corrine Oltz,

Pangaea Productions, Inc. and Wild Animal World, Inc.
Filed November 8, 2010.

AWA.

Colleen A. Carroll, for the Administrator, APHIS.
Respondents Corrine Oltz, Pangaea Productions, Inc., and Wild Animal World, Inc., Pro
se.
Default decision issued by Peter M. Davenport, Chief Administrative Law Judge.

__________
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FEDERAL CROP INSURANCE ACT

DEFAULT DECISION

In re:  RAYMOND GIESBRECHT.
Docket No. 10-0451.
Default Decision and Order.
Filed December 29, 2010.

FCIA.

Maria Giatrakis, for RMA.
Respondent, Pro se.
Default decision issued by Peter M. Davenport, Chief Administrative Law Judge.

__________
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CONSENT DECISIONS

ANIMAL QUARANTINE ACT

Jade Ryan Schoneberg, AQ-09-0130, 10/07/29.
Swissport Cargo Services Inc., AQ-10-0085, 10/09/20.
Federal Express Corporation, PQ-10-0456, AQ-10-0456, 10/10/01.

ANIMAL WELFARE ACT

Bridgeport Nature Center, Inc.,  Heidi M. Berry Riggs, AWA-00-0032,

10/08/25.
Robin Pritchett, AWA-10-0054, 10/10/04.
Troy A. Hyde,  and, Animals of Montana Inc., AWA-10-0380, 10/10/26.
Jesse Lopez, AWA-09-0147, 10/10/27.
Clint Perkins, d/b/a Riverside Zoological Park, AWA-08-0032,

10/11/10.

FEDERAL CROP INSURANCE ACT

Henry Clay Blake Jr, FCIA-10-0071, 10/07/19.

FEDERAL MEAT INSPECTION ACT

A.L. Duck, Jr., Inc. and Brenda G. Redd, FMIA-10-0377, 10/09/16.
Jerry Hayes Meats Inc.,FMIA/PPIA-10-0395, 10/12/23.

FOOD NUTRITION ACT

MD Dept. of Human Resources v.  USDA., FNS-10-0363, 10/11/15.

HORSE PROTECTION ACT

Bradley Hayes, HPA-09-0013, 10/07/30.

ORGANIC FOOD PRODUCTION ACT

Guaranteed Organic Certification Agency, and Charles Heermans,
OFPA-10-0382, 10/12/20.

PLANT QUARANTINE ACT

Warren Hudspeth, PS-D-09-0110, 10/08/09.
Gregory S. Chico d/b/a Greg Chico Trucking, Inc., PQ-10-0182,

10/08/19.


