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exclusion" as a category of actions that attributable largely to inmssed flows to Dated: November 9,2005. 

a department has determined ordinarily protect aqutltic resources, was 1.59 David P, Tanny, 
do not, individual1 y or cumulatively, percent. (Ra port on Hydroelectric Deputy UndersecretapNalud Resources 

i haw 8 significant effect on the human Licensing Policies, Procedures, and und Environm~ni. U S. Deparfment of 
environment. The regulations b t h e r  Regulations: Comprehensiva Review A ~ j ~ ~ ~ ~ ~ ~ -  
direct each d~p-ent to  adopt MEPA and Recommendations Pursuant to D~twd: November a.  2005. procedures, including cetegorical Staction 603 of the Energy Act of 2000, p, lw %arlett, exclusions. 10 CFR 1507.3. prnpared by the staff of the Fodertll 

Each Department has determined that Energy May Assiaton t Secretuq-Policy, Management 
and Budget, U.S. Dc!pilrtment of the Interior. 

ruleB sxcluded Zml.) Since the licensing process itself from Further environmental analysis Dated: Novembnr 8,2005. 
under NEPA in ar.cordafice with its own has 'lIch a energy impact, these 

Jamm W. BaJaiger. 
authoritiss, listed bebw. These rules ~ ~ ~ ~ ~ ~ t ~ +  which the review Ac'ingmputy Assistant Adminishatorfor 
promulgate  regulation^ of an 
sdmiIIi8bative pmc.ural nature pmc~dwea, an not mpsctad to have Regu'uiyhmma Fisherie~ Senice, IV~tjond NaUanalM'rin* Dcaanic and 
relating to trial-type hearings and the si8nificmt Executive A t m ~ ~ ~ h e r i c  Administmtion, U.S. 

and analysis of alternatives Order [i.e., reductions in electricity hporiment of Commerce. 
as mandated under FPA. as amended by production in excess of 1 billion For the reasons s ~ t  forth in the 
EPAct. They do not individually or kilowatt-hours per yew or in excess of preamble the Departments of cumulatively have a sigoificant impact 500 megawarn of installed capacity]. Agricultu&, the Interior, and 
on the human snvimnment and, N. Clarify of These Rsgula tlons. 
therefore, neither an EA nor an EIS amend titlea 7,43, and 50 of the Code 

Executive Order 12866 requires each of Federal Regulations as forth 
under mPA is rsquired' The re'evant agency to wrib regulations that are sasy below. authorities for each Department are as understand. We invite your follows: 

~ ~ ~ l ~ ~ ~ :  CFR lb.3(bl; F~~~ comments on how to make these rules Department of Agriculture 

Service Handbook 1909.15, 3 1.12. ~ s s i s r  to understand, including answers 7 CFR Subtitle A 
Jnterioc 516 Departmental Manual 2, 10 the followfng questions: I11 Are the 

Ap sndbae 1-2. requirements in the rulee clearly stated? PART 1-ADMIN18TRAT'VE 
Zommerce: NOAA Administrative (2) Do the rules contain technical REGULATIONS 

Order 216-6, sactions 5.05 and language Or jarson that interferes with 1 ,  The Depmmen t of Api&ture adds 
6.03c3(i). their clarity? (31 Does the format of the subpart 0 to part 1 ,  title 7, to read a 

L. Governmen t-t o-Government rules (grouping and order of sectiom. follows: ..--.. relationship with Indian Ttibda. In use of headings, paragraphing. etc.) aid 
accordance with the President's or reduce their clarity? (41 Would the Subpert ~ o n d i t l o n m  In FERC 
memorandum of Aprfl 29, 1994, rules be eaeier to  understand if they Hydropower Llcenses 

t "Government-to-Government Relationa ,, divided into more but shafierj 
with Native American Tribal Gaeral  Rovlsiom sections? (A "section" appears in bold 
Cover~~ments," 58 FR 22951  (May 4, 
1QQ4), ~upplemented by Executive type and is preceded by the symbol " 5  " Set- 1 .MI What is ihe purpose of thin subpart, 
Order 131 75, Consultation and and a numbered headilia, for example, mid to what lice= proceedings does it 
Coordination with Indian Tribal 8 1.602 What terms are used in this ~ P P ~ Y ~  
Gavernmsnta 65 FR 67249 [Nov. 6, subph7) (51 IS the description of the 1.602 What terms are used in t h i ~  rubpart? 
2000), he . t s  aesessad rules in the SUPWENTMY lnFoRHhnm 1.Bo3 How are time periods computed? 

the impact of these rules on Tribal t r u s t  kion of the pmarnble in 1,904 What deadliner apply to pending 

msources and have determined that they undar5tmdi~ the rules? 161 What else applications'! 

do not directly affect Tribal resource*. could we do to make rule@ easier to R m  
The nilee are procedural and understand? Repra~entatives 
administrative in nature. Hawever, List of Sub(& in 7 (IFII Part I ,  43 CFR 1.610 Who may myrertent a party, and what 
conditions and actions associated with pd 45, - Part 221 requirements apply to a mprweentntive? 
an actual hydropower licensing 
proposal may directly affect Tribal Administrative practice and Document F~lzng and Servlc~ 

resources; therefore the Departments procadurn, Fishmiss, Hydroe ld ic  1.811 What we- the form and cantent 
requirements for  documents under will consult with Tribal governmenu p w a r ,  hdianclsnd., ~at iomal  ftorests, s5, ,all when developing section 4te) condifions National parks, National wildlife refuge I mere and how must documentA and sectioll18 prescriptions nseded to s y ~ e m ,  public lmd, w ~ ~ ~ ~ ~ ~ ~ ,  

address the management of those filed? 
Wildlife. 1.813 What are the requiremmts for service 

TRSOUTCBS. of documents? 
M. Gflects on the Nation's Energy 

Supply. In accordmce with Executive Initiation of Heoring Piwcess 
Order 1321 1, the Departments find that f ,620 What rirpporting information must ' 

hesn rules will not have substarltial the Farebf Service provide with its 
direct effeda on energy supply, preljminary conditions? 
distribution, or use, including shortfall 1.621 I Iow do I request a bearing? 

in supply or price increase. Recent 1.622 How do I file a nuticw of intervenbon 

analysis by FERC has found that, on and response? 
1.623 When will herrring requsrtts be 

averago, installed capacity increa~ed consolidated? 
thrnugh licensing by 4.08 percent, and 1.624 How will h u  Forest Service respond 

! the average annual generation loss, to my hearing requests? 
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ths conference and to any consequent 
orders or rulings. 

(f) Scope. During a conference, the 
ALJ may dispose of any procedural 
matters related to the case. 

(g] Order. Within 2 days after the 
conclusion of each conference, the ALJ 
must issue an order that recit*~ any 
agreements roached at the conference 
and any rulings made by the ALJ during 
or as a result of the conference. 

4 1.041 How may pertlea obtaln d l 6 o w  
of Inlomatlon rmdsd lor the cars? 

[a) Gsnaml. By dgrmment of the 
pariies or with the permission of Lhe 
ALJ, a party may obtain discovery af 
informatinn to assist the party in 
preparing or presentin8 its case. 
Available methoda of discovery am: 

(I] Written interrogatories; 
(2) Depositions aa providad in 

para aph [h] of this section; and 
[aTRBquests for production of 

designated documents or tangible things 
or for entry on daaignated land for 
ins ection or other pUp09%9. (p] Citeno. Dixcovsry may occur only 
as a p e d  to by the parties or as 
authorized by the ALJ in a written order 
or during a pr~hearing confemncs. The 
ALJ may authorize discovery only if the 
party requesting discovery 
demonstrates: 

(I] That the discovery will not 
unreasonably delay the hearing procssa; 
[z) That the information BO : 7? (i) Will be admissible at the w i n g  

or appsare reasonably calculatwd to lead 
to the discovery of admissible evidence; 

(ii) Is not already in the license 
proceeding record or otherwitle 
obtainable by the arty; 

(iii] is not cumuyativa or rapetilioua; 
and 

{iv) 1s not privileged or protected from 
disclosure by applicable law; 

(3) That the scope of the discovery i e  
not unduly burdensome; 

(41 That tbs method to be used is the 
least burd~nsome method available; 

(5) That any bade satlrsts or 
proprietary information CM be 
ade uately safeguarded; and (4 That ths s t n n d u d .  for di.cavmry 
under paragraphs (f) through [h) uf this 
~ c t i o n  have been met, i f  applicable. 

[cj Motions. A party may initiate 
diacovery: 
(1) Pursuant t~ an agreement of tha 

partiem; or 
(21 By filin a mution that: 
(i) Briefly dkauibea u l s  pmpoapd 

method(s]. purpose, and scope of the 
diacovery; 

(ii) Explains how the discovery meets 
the criteria in paragraphs (b](l) though 
(b)(6) of this section; and 

[iii] Attaches a copy of any proposed 
discovery request (written 

interrogatories, notice of deposition, or 
request for production of designated 
documents or tangible things or for 
entry on d~aignatad land). 

Id) T i i n i ~ ~ g  ofmotions. A party must 
file any discovery motion under 
paragraph [c)(2] nf this section within 7 
days after isauance of the referral notice 
under 1.625[c]. 

(a) Objections. [I) h party must file 
any objections to a discovery motion or 
to apecific portions of a proposed 
di~covery request within 7 days after 
service of the motion. 

(2) An objection must explain how, in 
the objecting party's view, the discovwry 
sought does not meet the criteria in 
pwyraphs [b)[l] through (b)[6) of this 
section. 

(fl Materials prepared for hear in^. A 
party generally may not obtain 

- 

discovery nf dnctiments and tangibte 
things otherwise discov~rable un dnr 
paragraph (b] of this section if they were 
pr~pated in anticipation of or for the 
hearing by or for another parif y*s 

repressntative [including the party'a 
attorney, expert, or consultant). 

111 If a party wants to discover such 
materials, it must show: 

(i] That it has substantial need of the 
materids in preparing Its own case; and 

[ii) Thet the party i~ unable without 
undue hardship to ohtdn the substantial 
equivalent of the materials by other 
means. 

(2) In ordwriq diacovery of such 
materials when the requimd showing 
has besn made, the ALJ must protect 
against dieclueme of the mental 
impressions, conclusions, opinions, or 
legal theories of an attornay. 
[gl Experts. Unless restricted by the 

ALI, a party may di~covwr any facts 
kuuwn or opinions held by an expert 
concerning any relevant matters that are 
not privileged. Such discovery will be 
permitted only if: 

(1) The expert in expected to be a 
witness at the hearing; or 

12) The expert is relied on by another 
exp~rt who i e  e x p d e d  to be a witness 
at the hearing, and the party shows: 

[i) That it has a compelling need for 
th0 information; and 

(ii) That it cannot practic~bly obtain 
the information by other means. 

(h] Limitations on depositions. [ I  ) A 
party may deporre a witness only if the 
pmyty U ~ D W R  that the witness: 

li) Will be unable to attend the 
hearing because of age, illnass, or other 
incapacity; or 

(iil Is unwilling to a t i e ~ d  the hewing 
voluntarily, and the p;vty is unable to 
compel the witness's attendance at the 
hearing by subpoona. 

(2) Pmagraph Ih)(ll(ii] of this section 
does nut apply to any person ~mploysd 

by or under contract with the party 
seeking the deposition. 

(3) A party may depose a senior 
Department omployae ordy if the party ( 
showa: 

( i )  That the employee's testimony is 
necessary in order to provide 
significant, u nprivtlegnd information 
that is not available from any other 
source or by less burdensome means; 
and 

(ii] That the deposition would not 
significantly interfere with the 
employee's ability to perform his or her 
gov emtnent duties. 
(i] Campbtfan of discovery. All 

diacovery must be completed within 25 
days after the initial prehewing 
conference, unlas~ the ALJ sets a 
different deadline. 

91.642 Whenrnustaprty8uppkmentor 
emend Information It h8a prwlou8ly 
provided? 

[a) Discovery. A party must promptly 
supplement ar amend any prior 
rssporlse tu a discovery request if it 
learn6 that the response: 
(1) W w  incomplete or incorr~ct when 

made; or 
(2) Though complete and correct 

when made, is now incomplete or 
incorrect in any material respect. 

fi] Witnesses and arhibits. [I) Within 
5 days after the date set for completion 
af discovery, sach party mugt file an 
updated version of the list of witnesses 
and exhibits required under 55 I.Bz~(c], 
1.62 2 (c), or 1.624(c). 

(21 If a party wishes to include any 
new witnesrr or exhibit on its updated 
list, it must provide an explanation of 
why it was not feaeible for the party to 
include the witness or exhibit o n  its list 
under 5 J 1.621[c], 1.622[c), or 1.624[c]. 

(c) Failure to disclose. (I) A party that 
faila to digclose information required 
under 55 1.621(c], 1.622(c), or l.624(e], 
or paragraphs (a) or @) of this section, 
will not be permitted to introduce as 
evidanca at  the hearing testimony from 
a witnesa or other information that it 
failed to disclose. 

(21 P a r a p  h (c)Il) of this section 
does not app f y if the failura to disclose 
was substantially justifisd or ia 
harmless. 

[3) Beforn or during the hearing, a 
party may o b j d  to the admission of 
evidence under puagraph (c]{l] of this 
section. 

(4) The .4LJ will consider the 
foIlowing in determining whether to 
exclude evidence under paragraphs 
[c)(l] through [c](3) of thia section: 
(il The prejudice to the objectirlg 

party; 
(iil The ability of the objecting party 

to cure any prejudice: i 
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(OMB] under the I'aperwork Anduction 
Act of 1($95,44 U.S.C. 3501 et seq. 
(PRAI. According to the PRA, a Federal 

( agency may not conduct or sponsor, and 
a peraon i s  not required to respond to, 
a collection of information unless i t  
displays a currently valid OMB control 
number that indicates OMB approval. 
OMB has reviewed the information 
collection in this rule and approved it 
under OMB control number lOQP0001. 

Department of the Interior 

43 CFR Subtide A 

I 2. The Department of the Interior adds 
part 45, title 43, to read as follows: 

PART 45-CONblTlONS AN0 
PRESCRIPTIONS IN FERC 
HYDROPOWER LICENSES 

8 u b w  I--Qeneral Provlrlanr 
Sec. 
45.1 What is the p q e  of this part, and 

to what liconue procwdinp does it 
apply? . 

45.2 What twms are used in this part? 
46.3 How trre time periods computed? 
45.4 Wbat dwndllnea apply in pending 

applications? 

Subpsn B-l-levlng P r m s  

Kmprwntativea 
- 45.10 Who may represent a party, and what 

requiremanta apply tn a tapresentativw? 

Document Filing and Swrvh 

[ 45.11 What am tbs h m  and content 
mquiremmts tor ducurnwts under this 
pubpart7 

45.12 Whm end how must drxuments be 
filed? 

15.13 What am the requirements far service 
of documents? 

Initiation dHmring Proem 

45.21) What supporting informatidn muat a 
buroau provide with its prehmhary 
conditiom or prescriptions? 

45.21 How & 1 request a hearing? 
45.22 How do I file a notice of interventinn 

and response? 
45.23 When will hearim requests be 

consolidated? 
15.24 How will the bureau respond to any 

bearing requesQ? 
45.25 WhPtwWDOIdawithanyhearIng 

request87 
45.26 What mguIathn8 apply to a case 

referred fm a hearing7 

General Provisions Related to Hearing 
45.30 What will the Hearings Division do 

with a case rtrbrrd? 
45.31 What ore the powem of the  ALJP 
45 32 What bappeae if the ALJ becomes 

.-- unavailable? 
45.33 Under what cucum~tancea may t h ~  

ALL be disqualified? 
45.34 What is the law governing EX parte 

cummuications? 
45.35 What am tbe requirements for 

motions? 

Prohearing Conhmncma and Discovery 
45.40 What are the requirmsnts for 

prehearing eonfemncea? 
45 .41  How may pmrties obtain discovery of 

information needed for the cam? 
45.42 When muet a party supplement or 

amend information it bas previo~isly 
provided? 

45.43 What am the requirements for wrinnn 
intmgataries? 

45.44 What are the rwquusments for 
depoal tion67 

45.45 What are the requirements for 
requests fw docwents or tangble thlqs 
or entry on laud? 

45.4fi E n a t  sanctions m y  the ALJ impose 
for Failure to comply with discovery? 

45.47 What firs the requiromvnty for 
subpoena and witness fees? 

Hearing, Briefing, and Decision 
4 5 . 5 ~  When andwhwm willthe hearinn be - - 

held? 
45.51 What ars the parties' nghtn during the 

bearing? 
45.52 What are the requirements for 

preeentiw testLmon~? 
45.53 How may a party uaa a dqnsition in 

the beam@ 
45.54 What~etherquirementsfor 

exhibits, official notice, and stipulations? 
45.55 What evidence in admirdble at the 

henrine? 
45.56 At are the requiremenU for 

transcription of the hearing 
45.57 What is tho staadard of proof? 
45.58 When will thv hearing word close? 
45.59 What are the requirements far post- 

h~ering briefs? 
45.60 What are tbe requhrnwnte for the 

ALJ'R decision? 

45.70 How must documents be Aled and 
ssrved under this eubpart? 

45.71 How do I propose an alternative? 
45.72 What will the bureau do with a 

proposed dtgmatlve? 
45.73 How will the bureau analyze a 

orowaed dtematlve and formulate its 
kokf ied condition w prescription? 

45.74 Has OMB annroved the inhrmation 
colledion pro;isions of thia aubpart? 

Authority: 18 U.S.C. 797[e), 811.823d. 

Subpart A--General Pmvlslonr 

145.1 What Is the pu- of this pafi and 
to what Ilcow pmcadlnp don It apply? 

(a) Hearing pmcem. (1 ] The 
regutations in subpm A and B nf this 
part contain rules of practice and 
procedure applicablito hearings on 
disputed issuea of material fact with 
respect to mandatory conditions and 
prescriptions that the Department uf the 
Inte~ior [DOIJ may develop for inclusi~n 
in a hydrapower licsrms issued under 
subchapter I of the FederaI Power Act 
[FPA), 16 U.S.C. 701 et 689. The 
authority to devtrlop these conditions 
and prescriptions is granted by WA 
sections Q(e) and 18, 16 U.S.C. 797(e) 
and 811. which authorize the Secretary 

nf the Intsrior to condition hydropower 
licenses issued by the Federal Energy 
Regulalory Cornmiasion (FERC) and to 
prescribe fishways. 

( 2 )  The hearing process under this 
p~ does not ap ly to recommendations 
that DO1 muy sugmit to FERC under 
FPA section 10[a] or (j). 18 U.S.C. 
803(a), Cil. 

13) The FPA also =ants the 
~ d ~ & m s n t  of @culture the authority 
to davelop mandatory conditions, and 
the Department of Commerce the 
authority tu develop mandatory 
prescriptions. for inclusion in a 
hydropower lic~nse. Where DO1 and 
either or both of these uther 
Department& develop conditions or 
prescriptions to be included in the same 
hydropower ljcsnee and where the 
Depmrhentp agree to consolidate the 
heari a under 3 45.23: 

(i) awing conduct~d under this 
part will a l e 0  address disputed iasues of 
material fact with respect to any 
condition or presuiption deveIoped by 
one of the other Departments; or 

(ii) A hearing requested under this 
part will be conducted by one of the 
othw Departments, pursuant to 7 CFR 
1.601 et seq. or 50 C>R 221.1 ef sag., as 
ap licable. 6 )   he regullationa in s v b p s ~  A and 
B of this part will be consbed and 
appIied to ttach hearing process to 
achieve a just and speedy 
determination, conaletent with adequate 
consideration of the issues inv~lvmd and 
the revisions of 5 45.60Ia). 

b~~mmariws   ha 
regulations in subparts A and C of this 
part conttlin rules of procedure 
applicable to the submission and 
considmration of alternative conditions 
and prescriptions under P A  section 33, 
16 U.S.C. 823d. That section allows any 
party to the license proceeding to 
propose an alternatlva to a condition 
deemed necessary by EQI under ~ection 
4(eI or a fishway prescribed by I301 
under section 18. 

{c] Res~watian of authority. Where 
DO1 notifies FERC that it is reserving its 
authority to develop m a  or more 
cnnditions or prescriptions during the 
term of the license. the hearing and 
alternatives prnceeses under this part for 
such conditions or prescriptions will be 
available if and when DO( exercimw its 
reserved authority. DO1 will consult 
with FERC and notify the license parties 
regarding how to initiate the hearing 
process and altmrnatives procesar at that 
time. 

[d) Applicability. (I) This part applies 
to any hydropower license proceeding 
for which the license has not k e n  
issued as of November 17,2005 and for 
which one or rnors preliminary 




