MEMORANDUM OF UNDERSTANDING
CONCERNING UNION SUCCESSORSHIF

between
USDA, FARM AND FOREIGN AGRICULTURAL !} 3RVICE
CONSOLIDATED FARM SERVICE AGENC"/
IN THE STATE OF COLORADO
and

AMERICAN FEDERATION OF GOVERNMENT EMPLOY]} 3§ LOCAL 3499

- SECTION 1. AGREEMENT

The undersigned hereby agrec in accordance with the provisions of tiL: Federal Crop
Insuratice and Department of Agriculture Reorganization Act of 1994 (Act), that

. ‘successorship shonld be granted to AMERICAN FEDERATION OF . OVERNMENT
T EMZPLOYEES LOCAL 3499 for the bargaining unit described in Sec.fion I of this
- agreement. We jointy seek certification of this unit and exclusive rejr-esentative from the
. Federal Labor Relations Authority (FLRA) under the provisions of th: Act and the Federal
- Labor Management Relations Statune (Statute}.

P

SECTION II. EXIS‘I'H\IG AFFECTED UNITS

On February 26, 1974, AMERICAN FEDERATION OF GOVERNA[ZNT EMPLOYEES
LOCAL 3492 was certified as the exclusive representative for the fo.l >wing unit:

INCLUDED: All nonsupervisory professional and nonprofestianal employees,full
time, part time and temporary employees expected to be empli 'ed over 90 days, within
the State of COLORADO under the direction of the State Dire tor, Farmers Home
Administration.
EXCLUDED: Management officials, employees engaged in I deral Personne] work in
other than a purely clerical capacity,supervisors, and guards as defined in Executive
Order 11491, as amended. [Case 61-2253-R0O]

SEGTION Il SUCCESSOR UNIT

A bargaining unit will be created for all eligible employees of the Co: 1 :olidated Farm Service
Agency in the state of COLORADO and will be described as follows
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Al professional and non-professional employees employed by the Unit 1 States Department of
Agriculture, Consolidated Farm Service Agency in the State of COLONLADO, excluding all
employees of the Risk Management Regional Service Office or the Ris:; Management
Compliance Office, professional employees, management officials, sop : rvisors, and employees

described in Title 5, U.S.C. 7112(b)(2),(3),(4),(6) and (7).

SECTION IV. EXCLUSIVE REPRESENTATIVE

The exclusive represeptative for the unit described will be AMERICAl FEDERATION OF
GOVERNMENT EMPLOYEES LOCAL 3499, .

Agreed on this X fi_ day of :/}bem& , 1995,

Aﬁ EZZ-'Q - / ﬁ . f//% -
| AMERICAN FED.:RATION OF

GOVERNMENT EMPLO ' EES
LOCAL 3499




UNITED STATES OF AMERICA
BEFORE THE FEDERAL LABOR RELATIONS AU{HORITY
DENVER REGION

U. S. DEPARTMENT OF AGRICULTURB

FARM SERVICE AGENCY

STATE OF COLORADO
bctivity/Petitioner

-AND~ Case No. DE-AC-60020

AMERICAN FEDERATION OF GOVERNMENT

EMPLOYEES, LOCAL 3499
Labor Organization

DECISION AND ORDER ON REQUEST F(2
CERTIFICATION OF VOLUNTARY AGREEMINT

This case is before the undersigned Regional Director of the Federal |.abor Relations Authority
(Authority) on a request filed by the Department of Agricuiture (the A ;:=ncy) pursuant to section
291 of the Federal Crop Insurance Reform and Depattment of Agricultire Reorganization Act of
1994 (the Act).! The-Act provides successorship provisions relating it existing bargaining units
that were certified under Chapter 71 of Title 5, United States Code, ind that were affected by
changes resulting from the exercise of the Secretary of Agricalture’s autl ity under the Act. The

Agency requests that the Awthority centify the parties® agreement on a ne; appropriate unit created
as a result of the Secretary’s exercise of authority under the Act and the sarties’ agreementonthe

exclusive representitive for such unit,

The American Federation of Government Employees, Local 3499 (AF(} E), was inmally certified
as the exclusive representative of the following unit of certain emplo; res of the Farmers Home
Administration (FmHA), located in Colorado on February 26, 1974, in i gecutive Order Case No.
61-2253(ROY:

Included: All nonsupervisory professional and nonprofessional empl ) yees, full time, part time
and temporary employees expected to be employed oves 90 days, within the State
of Colorado under the dlractmn of the State Iirector, Fammers Home
Administration. ‘

Excluded:  Mamagement officials, employess engaged in Federal Pe:1onnel work in other than
a purely clerical capacity, supervisors and guards as d:ined in Executive Order
11491, as amended.

This AFGE unit included a total of approximately 158 professional a 11 nonprofessional FmHA
employees focated at various sites in Colorado.

! On Movember 28, 1994, Regional Directors who are direcied and supervis: 1 by the General Counsel,
as provided in section I of the Memorandum Describing the Authority an] Assigned Responsibilities
of the General Counsel of the Federal Labor Relations Authority, Append B to 5 CFR Chapter XIV,
were delegated the anthority to certify, subject to section 291¢b}2)(A) of the ¢ ct, the terms of voluntary
agrezments entered into purstant to section 291(2) of the Act. 59 Fed. Re: 61615-61616 (December
1, 1994)
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As signed by President Clinton on October 13, 1994, the Act provided, among other things, for
the creation within the Agency of the Farm and Foreign Agriculiuni. Service (FFAS), which
consists of the Farm Service Agency (FSA) and the Foreign Agriculiral Service (FAS), The
newly created FSA is comprised of, among others, some or all of "he employees who were
previously assigned to FmHA, the Agriculture Stabilization and Conserva:on Service (ASCS), and
the Federal Crop Insurance Corporation (FCIC), which have been abolisted. The mission of FSA
is to ensure a healthy and abundant supply of food and fiber while coil erving our nation’s land,
water, and wildlife and to deliver services to customers efficiently in ord:r to protect the economic
security of American farmers. In connection with the abolistment of 172 FmHA, the Act farther
provided for creaticn of the Rural Housing and Community Developmer ! Service {(RHCDS) within
the mission area of the Rural Economic and Community Development (3:3CD), As a result of the
reorganization, RHCDS combined the housing programs of FmHA anc the rural community loan
programs previously administered by the Rural Development Autho-ty (RDA) and the Rural
Electrification Administration (REA).

In Colorado, the creation of FSA has resulied in the trausfer to FiA of 17 bargaining unit
employees from the AFGE’s FmHA unit® and 7 previously unrepresen 1 d bargaining unit eligible
employees who were formally employed by the ASCS Colorado State Office. On December 5,
1995, consistent with section 291 of the Act, “Successorship Provisiiis Relating to Barzaining
Units and Exclusive. Representatives,”* the affected parties, the Agincy and AFGE, reached
voluntary agreement on a new FSA bargaining unit encompassing the . forementioned 17 former
FmHA employees represented by AFGE, as well as the above-noted 7 previously unrepresented
former ASCS employees, and signed a Memoranduom of Understandiy ; (MOU) which provides
that AFGE is the exclusive representative of a bargaining unit of F!.\ employees described as
follows: , '

All professional and non-professional employees of the U.S. 1) zpartment of Agriculture,
Farm Service Agency, in the State of Colorado, exchading iUl employees of the Risk
Management Regional Service Office or the Risk Managiiaent Compliance Office,
management officials, supervisors, and employees described it 5 U.8.C. 7112(b)(2), (3),
), (6) and (7).

As reflected above, the majority of the employees who would be inch.led in this new bargaining
unit provided for in the MOU had previously been inchided im the ! FGE's FmmHA unit; these
employees, like the previously unrepresented former ASCS employee: who would Be included in
this same unit, continue to spend the majority of their time engaged i: functions similar to those
which they performed while FmHA employees. Moreover, oo other lat ; r organizations previously
represented any of the employees encompassed by the Agency’s requesl. A copy of the MOU is

* The remainder of the employees inciuded in AFGE's FmHA unit, v 1o are not at issue in this
case, are now assigned to RECD.

? Section 291 of the Act provides in relevant part:

(2) VOLUNTARY AGREEMENT-

(1) IN GENERAL~If the exeicise of the Secretary [of Agricultur : “s authority tnder this title
results in changes to an existing bargaining unit that has been centif 1 d ander chapter 71 of Title
5, United States Code, the affected parties shall aernpt fo reach a v:mntary agresment on 2 new
bargaining unit and an exclusive represematrve for such umit.




L)

attached as Appendix A.*

The parties agree that AFGE is the exclusive representative of the propose: bargaining unit of FSA
employees in the State of Colorado’; the AFGE’s FSA unit consists of app: »ximately 24 empioyees,
the majority of whom were represented by AFGE at FmHA.

Based on the forgoing, I find that the terms of the parties” Decei:ber 5, 1995 agreement
concerning the proposed bargaining unit may be certified as requested. In -eaching this conclusion,
I note particuiarly the voluntary agreement of the Agency to recognizt AFGE as the exclusive
representative of the proposed bargaining unit of FSA employess in the St 12 of Colorado. [ further
note the absence of any evidence to indicate either that the criteria set fo 'h in section 291(a)(2) of
the Act have not been met or that a valid election has been conducted i /olving the employees in
the anit proposed for certlficatlon

In accordance with section 291(b)(3)(B) of the Act, any action take;. by a Regional Director
parsvant to the delegation in section 291(b)(3)(A) shall be subject to re:iew under the provisions
of section 7105(f) of Title 5, United States Code, in the same manner i: if such action had been-
taken under section 7105(e) of such title, except that in the case of a de ision not to certify, such
review shall be required if application therefor is filed by an affected party within the time specified
in such provisions.

szmg foumd that the voluntary agresment to certify the proposed unit : zrein may be granted, as
requested, pursuant to the delegation, the parties are hereby advised:

Decisions of the Regional Divector made pursnant to this delepation of 1 1thority become the final
. and binding action of the Authority:

. (1) If no affected party, as defined in section 291(c) of ¢ Act, files an application
IorrevmwoftheR::gmmanectorsDectsmnandmderwnﬂxthn Authnuywxmmsm}' (60) days}
after the issnance of the Regional Director’s Decision and Order; or "

" (2) If the Authority does not undertake to grant review :f the Regional Director’s
Decision and Order to certify within sixty (60) days after the filing «:" a timely application for
review.
Pursuant to section 291(b)(3)(B) of the Act, review shall automatically 1«: granted upon the timely
application for review by an “affected party” of any decision not to certiis. All other applicatians
for review of Decigions and Orders of a Regional Director shall '»: filed and processed in

* An inadvertent emor in the text of the MOU both included aril excluded professional
employees from the proposed unit requested in this case. Both parties £ bmitted correspondence
to the chzon confirming their intent to include professional emplor g5 in the proposed unit
described in the MOU. Accordingly, I have included this correspor s ence, together with the
MOU, in Appendix A.

% The Risk Management employees excluded from the proposed wit are under the overall
supervision of the Deputy Administrator for Risk Management; as suc 1, they follow a different
thain of command, bave distinct fonctional responsibilities and are assigted to different locations
from the other FSA employees in the State of Colorado. They we!: unrepresented in their
former USDA activity, FCIC.
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accordance with 5 CFR 2224.17.

The Authority’s granting of review upon the timely filing of an application ‘or review of a Regional
Director’s Decision and Order will not operate as a stay of such actior ordered by the Regional
Director, uniess specifically ordered by the Authority. I the Authority gri.its review, the Authority
may affirm, modify, or reverse any action reviewed.

J/Wdécg -

ManQl'lC 4¢7 Thompson

Regional Director

Federal Labor Relations Authority
- Denver Region

1244 Speer Bounlevard, Suite 100

Denver, CO 80204

Telephone: {303) 844-5226

Dated: March 28, 1996
Attachment: Service Sheet
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LABOR-MANAGEMENT RELATIONS AGREEMENT
- BETWEEN
FARMERS HOME ADMINISTRATION
U.S. DEPARTMENT OF AGRICULTURE
COLORADO
AND
AMERICAN FEDERATION OF GOVERNMENT EMPLOYEES
(AFL-CIO) LOCAL 3499 -

PREAMBLE

This Agreement is made pursuant to Title VII of Public Law 95-454 known
as the Civil Service Reform Act of 1978. The following articles of
this agreement, together with any agreed to at a later date, constitute
the agreement by and between the Farmers Home Adminstration - United
States Department of Agriculture, serving the State of Colorado
hereinafter referred to as the "EMPLOYER" and the American Federation
of Government Employees (AFL-CIO) Local 3499, hereinafter referred to
as the "UNION", for the employees in the unit described below
hereinafter referred to as the "EMPLOYEES".

WITNESSETH

In consideration of the mutual covenants herein set forth, the parties
bound hereby agree as follows:

Whereas, it is the intent and purpose of the parties hereto to promoie
and improve the effectiveness and efficiency of the Farmers Home
Administration, : 4

Whereas, the parties hereto desire to facilitate and encourage the
amicable settlement of disputes between the Employer and Employee

involving conditions of employment,

Whereas, the pub11c interest demands the highest standards of emp]oyee
performance, and in consonance with Public Law 95-454 which states in

effect that Unions are in the Public Interest,

wgereas, the Union is the exclusive representat1ve of all employees in
the Unit,

NOW, THEREFORE, the parties hereto agree as follows:

. ARTICLE 1 - DEFINITION OF BARGAINING UNIT

1.1 The Unit to which this Agreement is applicable is composed
as follows: .




Includes: A1l nonsupervisory professional and nonprofessional
employees, Tull time, part time and temporary employees expected to be
employed over 90 days, within the State of Colorado under the direction
of the State Director, Farmers Home Administration.

Excludes: Management officials, employees engaged in Federal

Personnel work in other than a purely clerical capacity, supervisors
and guards as defined in Public Law 95-454, -

1.2 DEFINITIONS: The following definitions of terms used in
this Agreement shall apply:

{a) AGENCY: As used in this Agreement, "Agency" is
defined as the Farmers Home Administration, U.S.
Department of Agriculture.

(b) CONSULTATION: Verbal discussion or written
communication between representatives of the Employer
. and representatives of the Union for the purpose of
obtaining each others views on matters of appropriate
concern to employees in the representation unit.

(c) EMERGENCY SITUATIONS: An "Emergency Situation" is |
one which poses sudden immediate and unforeseen work
requirements for the Employer or the Agency as a -
result of natural phenomena or other circumstances
beyond the Employer's or the Agency's control or
-ability to anticipate and which is not expected to be
of a recurring nature.

(d) EMPLOYEES: Employees of the Unit described in
Article I.1.

{e) EMPLOYER: The Farmers Home Administration, ‘U.S.
Department of Agriculture, Denver, Colorado,
hereinafter referred to as the "Employer".

(f) IMPASSE: The state of inability of the
' representatives of the Employer and the Union to
arrive at a mutually agreeable position, concerning
negotiable matters, through the bargaining process.

(g) MANAGEMENT QOFFICIAL: An individual employed by an
agency 1n a position the duties and responsibilities
of which require or authorize the individual to
formulate, determine, or influence thg policies of
the Agency. .

(h) NEGOTIATION: Bargaining by representatives of the
tmpioyer and representatives of the Union on
appropriate issues with a view of arriving at a
mutually acceptable position.

i




(i) SUPERVISOR:  An individual employed by an agency
Faving authority in the interest of the agency to
hire, direct, assign, promote, reward, transfer,
furlough, layoff, recall, suspend, discipline, or
remove employees, to adjust their grievances, or 1o
effectively recommend such action, if the exercise of
the authority is not merely routine or clerical in

- nature but requires the consistent exercise of

' independent judgment, except that, with respect to
any unit which includes firefighters or nurses, the
term “"supervisor" includes only those individuals who
devote a preponderance of their employment time to
exercising such autherity. : .

(5) UNION: The American Federation of Government
Employees, Local 3499, (AFL-CIQ) hereinafter referred
to as the "Union".

(k) UNION OFFICIAL: An elected officer or appointed
Union steward.

ARTICLE 2 - CONSULTATION AND NEGOTIATION

2.1 Matters appropriate for consultation and negotiation
between the parties are policies, programs, and procedures related to
working conditions within the Unit which are within the discretion .of
- the Employer. Prior to any change in policy, the Union and Employer
shall consult or negotiate on the matter as appropriate.

ARTICLE 3 - EMPLOYEE RIGHTS

3.1 UNION MEMBERSHIP: Employses in the unit shall be
protected in the exercise of their right, freely and without fear cf
penalty or reprisal, to form, join, and assist a labor organization, or
to refrain from such activity. This agreement does not prevent any
employee, regardless of union membership, from bringing matters of
personal concern to the attention of appropriate officials in
accordance with applicable laws, regulations, or agency policies, or
frg@ choosing his or her own representative in a statutory appeal
action. ;

Nothing in this agreement shall abrogate any employee right or require
an employee to become or to remain a member of a labor organization
except pursuant to a voluntary, written authorization by a member for
the payment of dues through payroll dedutions. The Employee shall not
bg disciplined or otherwise discriminated against because he or she has
filed a compalint or given testimony under the Civil Service Reform
Act, the grievance procedure, or any other available procegure for
redressing wrongs to an employee.

) 3.2 NONDISCRIMINATION: No employee shall be discriminated
against by either the Employer or the Union because of race, color, .
creeq, religion, sex, national origin, age, marital status, physical
handicap or lawful political affiliation.
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AgTICLE 4 - RIGHTS OF THE EMPLOYER

4.1 Section 71

06 of Public Law 95-454 states aS'fo1lowsE

“(a) Subject to subsection {b) of this section, nothing 1n

this

chapter shall affect the authority of any

-~ management official of any agency --

"(1)

u(z)

"(b) Nothi
any 1

n(l)

n(z)

To determine the mission, budget, -
organization, number of employees, and
internal security practices of the agency;
and A

In accordance with applicable laws --

"(A) to hire, assign, direct, layoff, and
retain employees in the agency, or to
suspend, remove, reduce in grade or pay,
or take other disciplinary action against
such employees;

"(B) to assign work, to make determinations
with respect to contracting out, and to
determine the perscnnel by which agency
operations shall be conducted;

"(C) with respect to filling positions, to

- - make selections for appointments from
% (1) among-properly ranked and certified
candidates for promotion; or
" (i) any other appropriate source; and

"(D) to take whatever actions may be necessary
to carry out the agency mission during
emergencies.

ng in this section shall preclude any agency and
abor organization from negotiating --

At the election of the agency, on the numbers,
types, and grades of employees or positions
assigned to any organizational subdivision, work
project, or tour of duty, or on the technology,
methods, and means of performing work;

Procedures which management officials of the
agency will observe in exercising any author1ty
under this section; or
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“(3) Appropriate arrangements for employees
adversely affected by the exercise of any
authority under this section by such'management

officials."

ARTICLE 5 - UNION AND EMPLOYEE REPRESENTATIVES

5.1 The Employer will recognize the chief steward and a
reasonable number of stewards to be designated in writing by the Union

not to exceed five (5) stewards.

Each steward shall normally represent all Employees regularly assigned
to the district in which the steward is employed and may receive their

complaints or grievances during duty hours.

: 5.2 The Employer will recognize the officers and duly
accredited representatives of the Union and shall be kept advised in
writing by the Union of the names and titles of its officers and

representatives.
5.3 The Union shall be given the opportunity to be represented

at formal discussions between management and employees or employee

representatives concerning grievances, personnel policies and
practices, or other matters affecting general working conditions of

employees in the Unit.

5.4 When the Union is designated as the representative by an
employee in any complaint, grievance, adverse action, or allegation of
discrimination, management will address all correspondence to the
employee with a copy to the designated Union representative, if

requested by the employee in writing.
ARTICLE 6 - UNION PARTICIPATION ON COMMITTEES

' 6.1 The Union may have two representatives and an alternate on
the following committees:

{a) Equal Employment Opportunity

(b) Employer—Unﬁon Cooperation Committee

6.2 As concerns the Employer-Union Cooperation Committee,
representatives of the Union and the Employer will meet quarterly when
requested by either party. The meetings will have as their purpose and
shall give consideration to matters relating to .personnel policies and
practices, work1nq conditions of the employees in the Unit and
questions concerning implementation or application of this Agreement
and Public Law 95-454. If mutually agreed, others may attend.




Meetings will be held on official time and at a time and place to be
selected by mutual agreement.

The State Director or his designee will be in attendance. The
Administrat ive Officer may be an ex-officio member of the committee.

ERTICLE 7 = USE OF OFFICIAL TIME

‘7.1 Solicitation of membership, the collection -of dues, or
other internal business of the Union, by Union officials or Union
representatives, shall be conducted during the non-duty hours of the

Employees concerned.

7.2 Fach steward will obtain permission from his supervisor
prior to leaving his work assignment to receive complaints or
grievances and must advise the supervisor upon return to his
assignment. When the purpose of such business is to contact another
employee, the supervisor will arrange for the absence as soon as
practical. The steward will also obtain permission and approval from
the supervisor of the employee being contacted.

7.3 Employees who wish to leave their work area or assignment
. to contact a steward or other Union representative concerning the
employee's complaint or grievance will first obtain the permission and
.approval of their immediate supervisor. The employee will advise his
supervisor upon return to duty. The employee will be granted
reasonable time when workload permits for this purpose.

7.4 Union officers or Union representatives will be allowed
reasonable time to confer with management officials, directly or as a
technical advisor and for any other purpose while representing Unit
employees at Merit Systems Protection Board hearings or Federal Labor
Relations Authority hearings or meetings. It is understood that the
Union is entitled to official time for mid-term negotiations and
reasonable time on an as needed basis to prepare proposals or counter
proposals ffor mid-term bargaining.

7.5 Administrative Leave will be granted up to twenty-four
(24) hours to Union officers or designated representatives for the
purpose of attending AFGE-sponsored training sessions in
employee-management relations in any one calendar year. No more than
- five (5) individuals can attend in any calendar year.

(a) Training sessions will be for the purpose of
orienting and briefing officers or representatives on
matters concerning P.L. 95-454 and of mutual concern
to the Employer and the Union,

¥




(b) Employees who are authorized under this Article to
attend such training programs will obtain prior
approval of the Employer. Requests for such leave
must be submitted by the President of AFGE Local 3489
in writing as far in advance as possible and must be
supported by a statement of the purpose of the leave
and the content of the program or meeting to be
attended.

ARTICLE 8 - USE OF OFFICIAL FACILITIES AND SERVICES

‘ 8.1 The Employer will provide the Union with space for a color
coordinated file cabinet for its records easily accesible to the Local

President.

8.2 .The Employer will furnish annually, free of charge to the
Union, a 1ist of the names, grades, and organizational locations of all
Unit personnel in the State of Colorado. All personnel actions
pertaining to promotions, reassignments, resignations, accessions,
retirements, or transfers will be reported monthly to the Union either

via newsletter or separate report.

8.3 When available, the Union may reserve and use (during
non-duty hours) Employer's conference rooms or other suitable space for
internal business meetings of its officers, stewards, members and
National AFGE officers with advance permission of Employer. Advance
reservations are subject to cancellation in the event of unforeseen
official needs. In the event Employer's space is not available or it
becomes necessary to cancel a reservation, the Employer will attempt to
secure for the Union conference facilities of other agencies in the
building. The Union shall comply with all building security

requirements,

8.4 The Employer will provide the Union space on bulletin
boards for its use. It is agreed that the material posted will not be
scurrilous or tend to embarrass the U. S. Government or be contrary to
Federal law or regulations. The material may be subject to post
review, The space in the lower right hand corner will be approximately
one-fourth the size of the bulletin board in each location.

. 8.5 Union representatives will be allowed use of the Agency
telephone system, including FTS, for consulation with management and
employees in matters concerning grievances or when designated as
representative by an employee to include consulation with other Union
officials relative to matters under negotiation. The use of the Agency
@e]ephone system for the purpose of discussing internal Union matters
is prohibited. N




8.6 The officers and members of the Union who are emp?oyees'of
the Employer may make persona] distribution of their newsletter and
other Union publications in the working areas of the Emp]oyer during

the non-duty hours of the employees involved.

ARTICLE 9 - POSITION DESCRIPTION AND CLASSIFICATION

9.1 Management agrees to provide each employee with a current
copy of their position description and current revisions.

9.2 When an employee alleges, in writing, that his position is
not properly classified he shall be furnished information on the
Farmers Home Administration procedures and appeal rights set forth in
applicable regulations. The employee may elect to be represented by
the Union representative in discussing the matter with management or

presenting an appeal.

9.3 Other duties as assigned is construed to mean other
related duties.

ARTICLE 10 - HOURS OF WORK AND TOURS OF DUTY

10.1 The basic workweek shall be forty (40) hours consisting of
eight (8) hours in each of the days Monday through Friday.

10.2 The basic non-overtime workday will not exceed eight.(8)
hours.

10.3 Present established office hours thoughout the Colorado
Farmers Home Administration offices are acceptable to both the Union

and the Employer.

10.4 A1l travel will be scheduled during the basic workweek if
administratively controllable by the Employer. However, if it is
necessary for an employee to arrive at another location, at the
beginning of the week, travel may be scheduled over the weekend.

10.5 Employees shall be allowed two (2) paid rest periods; one
rest period during the middle of the first time period (AM) and one
rest period during the middle of the second time period (PM) of each
basic work day. These rest periods will be limited to fifteen (15)
minutes each. The approximate time of the rest periods will be at the
discretion of the Employer. These rest periods may be staggered so
that all personnel are not on rest periods at the same time, to enable
the Employer to maintain continuous service to the public.




‘ARTICLE 11 - MERIT PROMOTION PROCEDURES

11.1 Vacancy announcements will be posted on the official
bulletin board for a period of seven (7) workdays. The announcement
will contain a brief description of the position and of "the basic
eligibility requirements. Supervisors will be responsible for proper
notification of qualified employees who will be absent from their duty
station beyond the closing date of the announcement. In the event that
a sufficient number of highly qualified employees do not apply for
consideration, the Employer retains the right to: (1) consider all
eligible employees: or (2) reannounce the vacancy. The presgnt policy
of allowing the Employer latitude to choose from among qualified
employees, including Unit and outside employees, will be continued
until changed by mutual agreement. The promotion procedure in effect
at the time this Agreement is approved is hereby adopted by the parties
and is made part of the Agreement.

ARTICLE 12 - LEAVE

12.1 Annual Leave: Every reasonable attempt consistent with
the workload will be made to approve requests of employees for earned
annual leave and with respect to the approving of extended earned
annual leave for special vacations. Annual leave will be granted
according to the needs of the Employer.

12.2 Sick Leave: Employees shall be granted and shall earn
sick leave in accordance with applicable regulations. Approval of sick
leave will be granted to employees when they are incapacitated for
performance of their duties by sickness, injury, complications due to
pregnancy, medical, dental, or optical treatment or examination, or
when a member of the employee's immediate family is afflicted with a
contagious disease and the presence at work of the employee would
jeopardize the health of others. Immediate family is defined as those
members living in the employee's household. The employee shall notify
his immediate supervisor or his designated representative of his
incapacitation for duty as soon as possible. A written report of
absence may be accepted as a notification when telephone service is not
available. The supervisor will be advised of requests to use sick
leave for the purpose of scheduled medical, dental or optical
appointments as far in advance as possible (and will be submitted to
the immediate supervisor on an SF 71). The SF 71 will be returned to
the employee approved or disapproved.

(a) An employee ordinarily will not be required to
furnish a doctor's certificate, including the
employee's own statement or other satisfactory
evidence of incapacity for duty, to substantiate a
request for three (3) days or less of sick leave,
unless there is reason to believe that an employee is
abusing sick leave and the supervisor has counseled

. =0-




the employee with respect to the use of his sick
leave, a record of such counseling is on fite, &nd
the sick leave record of the employee subsequent to
the counseling does not show elimination of sick
leave abuse. Uhen this certificate is requ1red the
employee will be given official written notice that
he will be required to furnish a medical certificate
covering each absence. Supervisors will review the
sick leave record of those employees reguired to
present doctor's certificates for sick absence at
least each six {6) months to determine if the
requirement should continue. If no abuse has been
committed by the employee during this period, the
requirement for the medical certificate will be
discontinued. The Supervisor will inform the
employee in writing of his determination.

(b) In cases of sick leave absenses of more than three
(3) days the employee is required to provide a
medical certification. When the employee is unable
to obtain the services of a physician, or the illness
~does not reguire such services, the employee's
written explanation of the facts should be sufficient
unless the approving officer has just cause to deny
the sick leave.

prsS/FALE cge 1o el

@ DVIELL,

Ok
13.1 Each employee will be given a copy of the elements NEXT pht
(including critical elements) and standards for their position at the
beginning of the appraisal year. Elements (including critical
elements) will be drawn from the employee's official position and JOb
description and will be fair and reasonable. Standards used for
measurement of performance in the elements (including critical
elements) will be fair, objective and reasonable.

13.2 Performance ratings will be in writing and will be a
result of the application of the performance standards to the
employee's actual performance. Allowance will be made for factors
beyond the employee's control, when the performance rating is assigned.
The reasons for a specific rating will be indicated as necessary in
writing.

-10-
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TO: Chapter Presidents -

FROM: LR Specialist et - Coblera

SUBIJECT: Request for Additional Pre-Decisional Input-FY 2001 Annual Performance
Appraisals for State and County Offices Using Pass/Fail Rating System

The attached material is forwarded for your review and pre-decisional comment. Any
comments you wish to make or questions you may have should be directed to Ms. Cheryl
Fuller, Personnel Management Specialist, Performance Management Benefits and
Awards Branch, at telephone (202) 418-8973, or fax at (202) 418-9118 by COB, Friday,

Oct. 5, 2001.

cc: SED’s, AR, CO, KS, MS, MT, NJ, NM, NY, ND, OK and TXSTO’s; Caribbean Area
Office
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UNITED STATES DEPARTMENT OF AGRICULTURE Notice PM-XXXX

Farm Service Agency
Washington, DC 20250

For: State and County Offices Using Pass/Fair Rating System

[Writer: For offices or employees?]
FY 2001 Annual Performance Appraisals for State and County Offices
Using Pass/Fail Rating System

Approved by: Deputy Administrator, Management

1 Overview

A
Purpose This notice provides employees and supervisors with information needed to
complete the annual performance appraisal for the rating period ending
September 30, 2001, and reminds employees and supervisors that:
* performance elements and standards shall be established within 30 calendar
days of an employees’s assignment to a position
* an employee must serve under elements and standards in the current position
for 90 calendar days or more before supervisors complete the employee’s
performance appraisal.
B
Changes in New or amended performance elements and standards must be in place within
Positions, 30 calendar days after an employee has been given a new position or assignment.
Assignments, or
Supervisors When an employee works under different supervisors during the designated

appraisal period, each supervisor of 90 calendar days or more shall document the
employee’s accomplishments and prepare a summary rating, The summary rating
should be forwarded to the employee’s current supervisor for appropriate
consideration in preparing the employee’s rating of record.

Continued on the next page
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Disposal Date

March 1, 2002

Distribution

State Offices; State Offices relay to County
Offices

X-xx-0 1.
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Notice PM-XXXX
1 Overview (Continued)
C
Labor Relations Where exclusive representation exists, this notice does not apply until bargaining
Obligations takes place. Where contract language addresses these policies and procedures for
bargaining unit employees, contract langnage prevails.
D
Combined Offices with CAMS that have deployed the web to their employees should submit
Administrative ratings using CAMS.
Management
Systemn (CAMS)
IUsers

2 Supervisor Action

A
Supervisor Supervisors shall review employee performance by:
Responsibilities
» ensuring that the employee has served under elements and standards in their
current position for 90 calender days or more

« if necessary, obtaining written documentation of the employee’s performance
under a previous position if:

» the employee is on detai} for 120 calendar days or more

» the change in supervisor occurs and the employee works under a new
supervisor for 90 calendar days or more

» the employee changes positions and serves in the new position for
90 calendar days or more

» the employee transfers outside FAS, FSA, or RMA

Note: The former supervisor should provide a copy of Form 4140 to the
employee’s new supervisor.

» the employee performs collateral duties, then the rating shall reflect both
of the following:

» primary duties of the position
* primary collateral duty
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checking the
appropriate
rating level for
each element
on Form 4140.

Continued on
the next page
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§ - Notice PM-XXXX

2 Supervisor Action (Continued)

i

; B

i Providing Supervisors shall provide additional documentation if an employee receives a
Additional "Results Not Achieved" performance rating.
Documentation

Note: The documentation shall be attached to Form 4140 and must be signed by
the rating, official and the reviewing official before employee signs.

3 Completing Form 4140

A

Supervisor and Supervisors and employees shall:

Employee

Responsibilities » ensure that item 11 reflects that the employee has served under the elements

for 90 calendar days

| * sign and date in item 12.
|
| i
! H
' B
i Reviewer Sign in item 12 if summary of rating is "Result Not Achieved".
! Responsibhilities

4 Distributing Form 4140

A
Distribution Supervisors shall distribute the complete performance appraisals according to this

table.

Step Action

1 | Forward the original, completed copies of Form 4140 to KCAQ,
Personnel Division (PD). :

2 | Provide the employee with a copy of Form 4140.

3 | Retain a copy of Form 4140 for the supervisor’s file.
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5 Unratable Employees

A
Rating

Requirement

Notice PM-XXXX

To be rated, an employee must have:

« elements and standards established on Form 4140

e been under signed elements and standards for at least 90 calendar days.

Note: Ifthe employee disagrees with elements and standards and refuses to sign
them, the supervisor should note this in the employee’s signature block on
Form 4140.

x-xx-01 Page3

6 Additional Information

A
Contacts If there are questions about rating employees, supervisors may contact the
appropriate servicing personnel office according to this table. g
IF the supervisor is located in... | THEN contact...
1 of the following: KCAO, PD, Employee and Labar
Relations Branch at 816-926-6643
» APFO TTY at 816-926-3063.
+ KCCO '
. KCAO i.
» KCFO
o KC-ITSTO
»  KC-ITSDO
« State Office
County Office State Office.
B
Filling Nonbargaining unit employees must grieve their performance appraisals under the
Grievances Agency grievance procedure. Bargaining unit employees must use the negotiated

grievance procedure.




ARTICLE 14 - HEALTH AND SAFETY

14,1 The Employer agrees to provide healthful and safe work1ng
conditions for all employees and will comply with applicable Federal
Laws and regulations relating to the safety and health of its
employees. All employees are responsible for prompt reporting of

unsafe conditions.

14, 2 An employee or group of employees who believe-they are
being required to work under conditions which are unsafe or unhealthy
shall have the right to file a grievance under the negotiated grievance

procedures. .

14.3 No employee shall be required to work in areas where
unsafe or unsanitary conditions have not been removed or remedied.

14.4 The Employer will promptly notify the Union President upon
learning that any employee in the Unit has been injured on the job and
who may be entitled to assistance through the Office of Workers'

Compensation Programs.

ARTICLE 15 - REDUCTION IN FORCE AND RE-EMPLOYMENT

15.1 The Employer agrees to notify the Union of any impending
reduction in force action, at which time the Union may make its views
and recommendat ions to management concerning the implementation of the

reduction in force action.

In the event of 'a reduction in force, existing vacancies will be

utilized to the maximum extent poss1b1e to place in continuing
positions employees who would otherwise be separated. All reductions.
in force will be carried out in strict compliance with applicable law

and regulations.

15.2 Any career or career-conditional employee who is separated
because of reduction in force will be placed on the re-employment
priority list for all competitive positions in the commuting area for
which qualified and available in accordance with applicable rules and
regulations. It is understood that acceptance of a temporary
appointment will not alter the employee's right to be offered permanent

employment.

15.3 In the event a reduction in force is implemented, the
Union shall have the right to review retention registers relative to
reduction in force actions affecting employees in the Unit.

ARTICLE 16 - GRIEVANCE PROCEDURES

¥

16.1 The purpose of this Article is to provide a mutually
acceptable method for the prompt and eguitable settlement of
grievances.
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16.2 A grievance means any complaint --

(1)

(2)

(3)

by any bargaining Unit employee concerning any matter
relating to the employment of the bargaining Unit
employee;

by the Union concerning any matter relating to the
employment of any bargaining Unit employee; or

by any bargaining Unit employee, the Union or the
Employer concerning;

(a) the effect or interpretation, or a claim or
breach, of this. Agreement; or

{b) any claimed violation, misinterpretation, or
misapplication of any Law, rule or regulation
affecting conditions of employment.

16.3 Questions which cannot be resolved by the parties as to
whether or not a grievance is subject to grievance or arbitration 'may
‘be referred by either party to arbitration as a threshold matter.

" 16.4 Grievances concerning the following matters are
specifically excluded form coverage of this procedure:

(1)

(2)
(3)

(7)

Any claimed violation of subchapter 1I1I of Chapter 73
of Title 5 USC (relating to prohibited political

_activities):

retirement, 1ife insurance, or health insurance:

a suspension or removal under Section 7532 of Title 5
usc:

any examination, certification, or appointment:

the classification of any bargaining Unit position
which does not result in the reduction in grade or
pay of a bargaining Unit employee:

failure to be selected for promotion when proper
promotion procedures are used, that is, non-selection
for promotion from a group of properly ranked and
certified candidates or an action required to be
taken by the Employer under provisions of statute or
instruction of OPM:

an action terminating a temporary promotion and

returning the employee to the former position or .
comparable position from which temporarily profoted:

.




(8) non-adoption of a suggestion or disapproval of a
quality salary increase, performance award, -or other

kind of honorary or discretionary award:

(9) a preliminary warning or notice of a specific action
which, if effected, would be covered under this
grievance procedure (e.g., a notice of a proposed
suspension) or would be excluded from coverage under

this section: -

(10) separation actions taken on an employee serving a
trial or probationary period.

16.5 This procedure shall be the exclusive procedure available
to the Employer, the Union and bargaining Unit employees for resolving

grievances.

16.6 An aggrieved bargaining Unit employee affected by
discrimination (Ref 5 USC 2302(b)(1)), a removal or reduction in grade
based on unacceptable performance (Ref 5 USC.4303) or other adverse

-action, suspensions of 14 days or more, removals or cdemotions, (Ref 5
USC 7512) may raise the matter under a statutory procedure or the-
negotiated grievance procedure, but not both. For the purpose of this
article and pursuant to 5 USC 7121, an employee shall be deemed to have
exercised this option under this section when the employee timely
initiates an action under the applicable appeal procedure or timely
files a written grievance under provisions of this Article, which ever
occurs first. In cases of adverse action the grievance must be filed
within 20 calandar days of the effective date of the action. In cases
of discrimination, the grievance must be filed within 30 calander days
of the date of the action which gave rise to the complaint or from the
date the Employee first became aware of the action, condition, or

event.

'16.7 General Provisions

1. Official time. A reasonable amount of official time
without charge to leave will be afforded in accordance
with the following:

(a) To the employee, if otherwise in an official duty
status, to informally discuss with the first line
supervisor a complaint the employee may have
covering matters under the Article.

(b) To a Union representative, if otherwise in an
official duty status, to informally discuss with
the appropriate operating official a complaint
the Union may have concerning matters under this
Article.




(c) To the emﬁloyee and a Union representative, if

(d)

both are otherwise in official duty status, for
preparing and presenting a formal grievance or
arbitration case.

To a Union observer, if otherwise in an official
duty status, in those instances where this
Negotiated Grievance Procedure or Chapter 71 of 5
USC provides for such an observer. -

Representation Rights

(a)

(e)

Any employee or group of employees may personally
present and process a grievance in accordance ‘
with section 15.10 hereunder without a
representative and without intervention of the
Union, except that a representative of the Union
will be given the opportunity to be present on
official time, if otherwise in an official duty
status, during the grievance proceeding.

In the event of a group grievance, one Union.
representative will be allowed on official time,

During the processing of grievances beyond the
informal stage, the Union may supply additional
paid representation. The Employer is also
entitled to additional representation.

Only the Union or individuals approved by the
Union may represent employees on grievances
processed under the Negotiated Grievance
Procedure.

If the employee is represented by the Union, the
Employer agrees to mail a copy of the decision or
any other correspondence to ,the Union on the same
day it is given or mailed to the employee.

16.8 Time Limits

the Union.

Failure to comply with the time limits specified in the procedure may
be cause to deny a grievance filed hereunder unless the prescribed time
limits are extended by mutual agreement of the Employer and employee or
Employer and Union representative where the employee is represented by
If a party fails to respond within the time limits without
extension, the other party may advance to the next step. Failure to
advance the grievance within the time limits established %in 16.9,
16.10, 16.12, 16.13 will constitute withdrawal.

-14-




16.9 Union qr1evances may be submitted in writing by the Union
President or his designee, to the State Director or his designee. The
State Director or his designee and the Union President or his designee
will meet within ten (10) work days after receipt of the grievance for
discussion. The State Director or his designee shall give the Union
President or his des1gnee the written answer within ten (10) work days
after the meeting. If the grievance is not settled by this method, the
Union may refer the matter to arbitration. Noth1ng will preclude
. either party from attempting to settle such grievance informally at the

appropriate level.

16.10 Employer grievances may be submitted in writing by the
Employer to the President of the Union or his designee. The Union
President or his designee and the Employer representative will meet
within ten (10) work days after receipt of the grievance for.
discussion. The Union President and/or his designee shall give the
Employer his written answer within ten (10) work days after the
meeting. If the grievance is not settled by this method, the Employer
may refer the matter to arbitration. Nothing will prec?ude either
party from attempting to settle such grievances 1nforma11y at the
appropr1ate level.

16.11 Contents of Grievance: Every grievance filed under this
procedure must contain the foliowing:

(a) Name of the grieving employee or statement that
the grievance is filed on behalf of the Union
with the appropr1ate s1gnature

(b) The nature of the qr1evance and the spec1f1c
contract provision(s) in question, if any.

(c) If an employee grievance - a statement as to how
the employee is personally affected, if
applicable, by the question of application or
interpretation of the Agreement.

(d) If a Union grievance - a statement identifying
the employee in the Unit affected, if
appropriate, and how they or the Union are
affected by the interpretation or application of
the Agreement.

(e) The spec1f1c corrective action or interpretation
requested or desired.

(f) The name of the employee's initial Union

Representative or a statement that’the employee
is unrepresented.
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(g) Copies of any documents related to the
grievance. :

(h) Step 2 grievances will contain explanation of
the previous attempts at resolution, i.e.,
summary of grievance presented, date and nature
- of decision rendered, individual who issued the

decision. A
16.12 Procedure

Step One:

The employee, the employee accompanied by the steward, or
the steward will first discuss the dissatisfaction with the immediate
supervisor within fifteen (15) work days from the date the. incident or
circumstance occurs, or when he or she became aware of the incident or
circumstance. The supervisor will give the employee and/or the steward
a decision within five (5) work days from the date of the discussion.

Step Two:

If the employee or the steward, if the steward is
grieving, is not satisfied with the decision of the immediate
supervisor and wishes to pursue the matter further, the steward, Union
or the employee will discuss the problem with the next higher level
supervisor up to and including the State Director, or his designee,
until satisfaction is achieved. The employee or the Union has a total
of seven (7) work days for each supervisory level. An employee or the
Union must complete action under informal procedures before further

action may be taken.

16.13 Formal procedures. If the employee or the Union is not
satisfied under the informal steps, the employee or the Union will
submit a written grievance within seven (7) work days from the date the
decision was rendered in Step Two of the informal procedure. The
written grievance will be to the State Director and shall contain a
clear and concise statement of the grievance and indicate the relief
sought, the ddte the incident or violation took place, and the specific
section or sections of the Agreement involved. Within ten (10) work
days a&fter receipt of the written grievance, the State Director or his
designee will arrange for a meeting of the concerned parties. This
meeting will include the State Director or his designee, the chief
steward, the employee and/or steward, and the supervisor involved. The
State Director or his designee will give the employee and/or the Union
the written answer within ten (10) work days following the discussion.

. ¥
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ARTICLE 17 - ARBITRATION

17.1 Arbitration may only be invoked by the Employer or the
Union under the following conditions:

. (8) The Union may invoke arbitration within thirty (30)
calendar days after issuances of the Employer's final
decision under the negotiated grievance “procedure.

(b) The Union or the Employer may invoke arbitration
within thirty (30) calendar days after either party
has determined that a satisfactory settlement cannot
be reached in resolving disputes between the

parties.

(c) The arbitration shall extend only to the
interpretation or application of the Agreement and
not to changes in or proposed changes in Agreements.

17.2 The party invoking arbitration will request the Federal
Mediation and Conciliation Service to furnish the parties a list of
seven (7) impartial persons qualified to act as arbitrators. An
information copy of the request will be sent to the other party. The
State Director or his designee and the Union President or his designee .
shall agree within ten (10) working days after receipt of the list,
upon one of the listed arbitrators. If they cannot agree, they will
each strike one name from the list and shall repeat the procedure. The
remaining individual shall be the duly selected arbitrator. The
arbitrator's decision shall be binding on the parties, unless either
party files exceptions to an award with .the Federal Labor Relations
Authority under its regulations. The fee and expenses of the
arbitrator shall be born equally by the parties.

17.3 The Employee participants in the.hearing shall be in a
duty status.

ARTICLE 18 - DISCIPLINARY AND P7VERSE ACTIONS

18.1 Disciplinary and adverse actions will be processed in
accordance with the provisions of this Article. .° the provisions of
5 USC 7512 differ from this Article, the provisions of law will

prevail.

. 18.2 The Employer specifically agrees to meet the procedural
requirements provided by law and regulation of the Department of

Agriculture in effecting adverse actions.
¥

18.3 The Employer agrees to furnish the employee an extra copy
of all reprimands or proposed suspensions or removals. The Employer
also agrees to furnish the employee an extra copy of all decisions. on
proposed suspensions of 14 days or less or other adverse actions.




18.4" The Emp]byer agrees that any letter of disciplinary or
zdverse action shall inform the employee of his right to representation

by the Union.

18.5 The employee may represent himself or be represented only.
by the Union-when the action is processed under the negotiated
grievance and arbitration procedure. If the employee elects to be
represented by the Union, such designation will be in writing; and the
Employer will send copies of all subsequent correspondence addressed to
the employee to the Union representative.

18.6 Disciplinary and adverse actions will be taken only for
such cause as will promote the efficiency of the service. Grievances
resulting from such actions will be filed with ‘the State Director as a

formal grievance.

18.7 When the Employer initiates a disciplinary or adverse
action based on information developed administratively by himself or
personnel reporting to him, he will initiate the action in a timely
manner. Timely is defined as sixty (60) calendar days or less, and the
sixty (60) calendar days will begin on the date the Employer receives
the final information on which he relies to support the action. This
section specifically does not apply to disciplimary or adverse actions
based in whole or in part on reports from organizations outside the

control of the Employer.

ARTICLE 19 - CONTRACTING OUT

19.1 The Employer shall advise the Union, if possible, at least
ten (10) days in advance of its intention to solicit bids for
contracting work, when such action could result in the reduction in

force or demotion of any employee. Such advice will explain the
reasons for action, and will provide the Union an opportunity to
comment. The Employer will consider any comment and shall advise the

Union of its decision.

ARTICLE 20 - PRINTING AND DISTRIBUTION OF THE AGREEMENT

20.1 The Employer will reproduce and distribute copies of the
approved Agreement and Supplements and amendments thereto as follows:

(a) One copy to each employee, including new employees.
As a part of the Orientation process, new employees
will be informed of the Union's exclusive recognition
and provided with a Union supplied list of officers
and stewards. N

{b) Thirtyfive (35) copies to the Union.




ARTICLE 21 - EFFECTIVE DATE AND DURATION OF AGREEMENT

21.1 The effective date of this Agreement is the date of
approval by the Director of Personnel, United States Department of
Agriculture. The termination date of this Agreement is three (3) years
from the date of signing by the two parties to this Agreement. Either
party may give written notice to the other party thirty (30) days
preced1nq the first and second anniversary of the approval date of its
desire to amend or modify certain Articles of this Agreement. Hhen
such notice is provided, the party or parties will furnish the other
party a copy of proposed changes. Negotiations will start within
thirty (30) calendar days thereafter. Negotiations will be restricted
to only those Articles and changes so identified in advance.

21.2 Either party may give written notice to the other party
not more than one hundred five (105) nor less than sixty (60) days
prior to the termination date of this Agreement for the purpose of
re-negotiating this Agreement. The present Agreement will remain in
force and effect during the re-nogotiation of said Agreement, until
such time as a new Agreement is' approved.

| 21.3 If neither party serves notice to re-negotiate this
Agreement, the Agreement shall be automatically renewed for a
three-year period, subject to the provisions of this Article.

IN WITNESS WHEREQF the parties hereto have caused this Ba51r' | 2
Labor-Management Relations Agreement to be executed on this é/’t

day of A 293 , 1981.

For Farmers Home Administration For American Federation of
Government Employees, Local 3499

o (L den

State Director Tocal President
Denver, Colorado Denver, Colorado
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MEMORANDUMY OF UNDERSTANDING
BETWLEN
DEPARTHMENT OF AGRICULTURE AND THE AMERICAN
TEDERATION OF GOVERNMENT EMPLOYEES

This Memorandum of Understanding is between the Department of Agriculture, here-
{nafter referred ‘to as USDA, and the American Federation of Government Eoployees,

hereinafter referred to as AFGE. -

1. It is agreed that this Agreesent is subject to and governed by CSRA.

I1. The individual employee of the USDA who is a mezber of the AFGE and
inclvded within an exclusive unit shall obtain his/her SF-1187, REQUEST AND
AUTHORIZATION FOR VOLUNTARY ALLOTMENT OF COMPENSATION FOR PAYMENT. OF EMPLOYEE
ORGANIZATION DUES, from AFGE and shall file it with the designated AFGE repre-
sentative, who will forward it to the Personnel Office of the Agency. In those
cases vherein manzgement and the union disagree regarding the eligibility of an
employee for dues withholding, both parties acknowledge that .such representation
disputes are the sole function of the FLRA and accordingly 2gree that the dues
of such an employee shall be placed in an escrow account pending an appropriate
Authority detormination. The employee shall be instructed by AFGE to complete
Part A and Part B. No other number must appear in the block provxded as “identl-
fication Vuﬂber“ except the employee's Social Security Number.

III. eductlons will be made each pay period by the USDA and remittances will
be made each pay period to the Nationzl Office of the AFGE. Remittances shall
*he accompanied by a computer tape, one for each pay period, by locals, showing

. names of the cember employees from whose pay dues were withheld, the amount
~ ithheld, the code number of the Local to which ezch employee member belorngs,
social security number, and will be sumnarized to show the number of members for
wvhom dues were withheld, total amount withheld, and the amount due the Local.
Each tape will also include the name of each employee member for that Local who
previously made an allotment for whom no deduction was made whether due to leave
without pay or other cause. Such employee shall be designated with an appropriate

explanatory term.

IV. It is agreed that Part A of SF-1187, including the insertion of code
numbers of the AFGE (52) and the approprizte Local number, will be executed by
the Financial Officer of the Local to which the employee member belongs or by
the National Secretary-Treasurer of the AFGE, if the member is a member-at-large.
The amount so certified shall be the amount of the regular dues (exclusive of
initiation fees, assessments, back dues, fines and similar charges znd fees).
One standard amount for 211 employees or different amounts of dues for different
employees may be specified. 1If there should be any change in the dues structure
or amount, a blanket authorization listing each employee's mame and social
security number, and the amount of dues to be withheld will be submitted to the
appropriate payroll office. The listing will be identified by labor organization
and Local codes. Only one such change may normally be made in any period of
twelve consecutive months for a given Local.

v. The payroll office of the USDA will terminate an allotment per =
request received in accordance with any one of the following:

(1) as of the beginning of the first full pay period following
receipt of notice that exclusive recognition has been withdrawn;

~n
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(2) at the end of the pay period during whith
an employee member is separated from the

USDA;

(3) at the end of the pay period during which

' the payroll office receives notice from
the AFGE or a Local of the AFGE that the
employee member has ceased to be a member
in good standing:

(4) effective September 1, 1879, and each Sep-
' tember 1 thereafter for all allotments in
effect as of September 1, 1978.

(5) on the annual anniversary date of each
allotment completed after September 1, 1978.

. VI. The USDA payroll office will send to the National
Financial Officer of the AFGE a copy of each written revo-
cation of an authorization which it receives. Revocation
must be submitted to the appropriate Local in writing over
the signature of the member on the Standard Form 1188 and
must be submitted to the appropriate Personnel Office not
earlier than the first day of the month prior to the annual
date upon which revocation may be effected in accordance

with the above,

Agreed to on the 15th day of Januar&, 19879, and as amended
by FLRA decision No. 0-PS-l1l on April 19, 1979.

A nn 37

Director of Personnel National B¥esiderit
US Department of Agriculture American Federation of
’ Government Employees
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The Federal Service
Labor-Management
Relations Statute

(Chapter 71 of Title 5

of the U.S. Code

and Related Amendments

to 5 USC 5596(b) the -
Back Pay Act)

TITLE VII-FEDERAL SERVICE LABOR-MANAGEMENT
RELATIONS

FEDERAL SERVICE LABOR-MANAGEXMENT RELATIONSB

Sec. 701. So much of subpart F of part ITI of title 5, United States
Code, as precedes subchapter 1I of chapter 71 thereof is amended to
read as follows: ,

“Subpart F—Labor-Management and Employee
Relations

“CHAPTER TI—-LABOR-MANAGEMENT RELATIONS

5 “SUBCEBAPTER I-—GENERAL PROVISIONS
" ec‘ )

*7101. Findings and purpose.

*7102. Employees’ rights,

“7103. Definitions; applicaton.

*'7104. Federal Labor Relations Authority.

*'7105. Powers and duties of the Authority.

“7108. Xanagement rights.

“SUBCHAPTER II—RIGHTS AND DUTIES OF AGENCIES AND
LABOR ORGANIZATIONS

*‘Sec.

“7111 Exclusive recogniton of Iabor organizations. '
“7112. Determination of appropriate units for labor organization representation.
*7113. National consunitation rights,

*7114. Representation rights and duties.

“7115. Allotments to representatives.

*7116. Unfzair labor practces.

**7117. Duty to bargsain in good faith ; compelling need ; dut}' to consnlt.
*7118. Prevention of unfair labor pract:ices
“T7119. Negotation impsasses; Federal Service Impasses Panel

#7120, Standards of conduct for labor organizations,

¥

“SUBCHAPTER III—GRIEVANCES, APPEALS, AND REVIEW

“*See.

**7121, Grievance procedures.

7122, Exceptions to arbitral awards.
*7123. Judiclal review; enforcement.

23




‘92 STAT.

5 USC 7101.

5 UsSC 7102.

5 USC 7103.
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“SUBCHAPTER IV—ADMINIBTRATIVH AND OTEER PROVISIONS

“Bee,

“7181. Official time.

‘“7182. Subpenas.

%7183, Compllation and publication of date.

“7184. Regulations.

“7185. Continuation of existing laws, recognitions, agreements, and procedures,

“SUBCHAPTER I—GENERAL PROVISIONS

“§ 7101. Findings and purpose

“(a) The Congress finds that—

“(1) experience in both private and public employment indi-
cates that the statutory protection of the right of employees to
organize, bargain-collectively, and participate through leabor
o}:ganizations of their own choosing in decisions which affect
them—

“(A) safeguards the public interest,
‘(‘i(B contributes to the eflective conduct of public business,
an
“(C) facilitates and encourages the amicable settlements of
disputes between employees and their employers involving
conditions of employment; and

“(2) the public interest demands the highest standards of
employee performance and the continued development and
implementation of modern and progressive work practices to
facilitate and improve employee performance and the efficient
accomplishment of the operations of the Government.

Therefore, labor organizations and collective bargaining in the civil
service are in the pu%lic interest.

“(b) It is the purpose of this chapter to prescribe certain rights and
obligations of the employees of the Federal Government and to estab-
lish procedures which are designed to meet the special requirements
and needs of the Government. The provisions of this chapter should be
interpreted in & manner consistent with the requirement of an effective
and efficient Government.

“8§7102. Employees’ rights

“Each employee shall have the right to form, join, or assist any labor
organization, or to refrain from any such activity, freely and without
fear of penalty or reprisal, and each employee shall be protected in the
exercise of such right. Except as otherwise provided under this chapter,
such right includes the right—

5(1) to act for a labor organization in the capacity of a repre-
sentative and the right, in that capacity, to present the views of
the labor organization to heads of agencies and other officials of
the executive branch of the Government, the Congress, or other
appropriate authorities, and

“(2) to engage in collective bargaining with respect to condi-
tions of employment through representatives chosen by employees
under this chapter.

“8 7103. Definitions; application
“(a) For the purpose of this chapter—

“(1) ‘person’ means an individual, labor organization, or

agency;
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“(2) ‘employee’ means an individual—

“(A) employed in an agency; or

“ Bg whose employment in an agency has ceased because of
any unfair labor practice under section 7116 of this title
and who has not obtained any other regular and substantially
equivalent employment, as determined under regulations pre-
scribed by the Federa] Labor Relations Authority;

but does not include—

“(i) an alien or noncitizen of the United States who
occupies a position outside the United States; -

“ Eli) a member of the uniformed services;
“(ii1) a supervisor or a management official;

“(iv) an officer or employee in the Foreign Service of the
United States employed in the Department of State, the
Agency for International Development, or the International
Communication Agency; or

“(v) any person who participates in a strike in violation
of section 7311 of this title;

“(8) ‘agency’ means an Executive agency (including & nonap-
propriated fund instrumentality described in section 2105(c)
of this title and the Veterans’ Canteen Service, Veterans’ Admin-
istration), the Library of Congress, and the Government Printing
Office, but does not include—

“(A) the General Accounting Office;

“(B) the Federal Bureau of Investigation;

“(C) the Ceneral Intelligence Agency;

“(D) the National Secunity Agency;

“(E) the Tennessee Valley Authority;

“(F) the Federal Labor Relations Authority ;
or

- “(@) the Federal Service Impasses Panel; ]

“(4) ‘labor organization’ means an organization composed 1n
whole or in part of employees, in which employees participate
and pay dues, and which has as a purpose the dealing with an
agency concerning grievances and conditions of employment, but
does not include— '

“(A) an organization which, by its constitution, bylaws,
tacit agreement among its members, or otherwise, denies
membership because of race, color, creed, national origin, sex,
age, preferential or nonpreferentiel civil service status, politi-
cal affiliation, marital status, or handicapping condition;

“(B) an organization which advocates the overthrow of
the constitutional form of government of the United States;

“(C) anorganization sponsored by an agency;or *

(D) an organization which participates in the conduct
of a strike against the Government or any sgency thereof or
imposes a duty or obligation to conduct, assist, or participate
in such s strike; '

“(5) ‘dues’ means dues, fees, and assessments;

“(6) ‘Authority’ means the Federal Labor Relations Authorityw

described in section 7104 (&) of this title;

“(7) ‘Panel’ means the Federal Service Impasses Panel de-
scribed in section 7119 (c) of this title:

“(8) ‘collective bargaining agreement’ means an agreement

entered into as a result of collective bargaining pursuant to the

provisions of this chapter;
25
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*(9) ‘grievance’ means any complaint— '
“EA) by any employee concerning any matter relating to
the employment of the employee;
“(B) by any labor organization concerning any matter
relating to the employment of any employee; or
“(C) by any employee, labor organization, or agency con-
cerning—-— )
(1) the effect or interpretation, ov a ¢Jaim of hreach,
of a collective bargaining agreement; or
“(il) any claimed violation, misinterpretation, or mis-
application of any law, rule, or regulation affecting con-
ditions of employment;

“(10) ‘supervisor’ means an individual employed by an agency
having authority in the interest of the agency to hire, direct.
assign, promote, reward, transfer, furlough, layoff, recall, sus-
pend, discipline, or remove employees. to adjust their grievances,
or to effectively recommend such action, if the exercise of the
authority is not merely routine or clerical in nature but requires
the consistent exercise of independent judgment. except that,
with respect to any unit which includes firefighters or nurses. the
term ‘supervisor’ includes only those individuals who devote a
preponderance of their employment time to exercising such
authority;

“(11) *management official’ means an individual employed by
an agency in a position the duties and responsibilities of which
require or authorize the individual to.forinulate, determine, or
influence the policies of the agency;

“(12) ‘collective bargaining’ means the performance of the
mutusal obligation of the representative of an agency and the
exclusive representative of employees in an appropriate unit in
the agency to meet at reasonable times and to consult and bargain
in a good-faith effort to reach agreement with respect to the
conditions of employment affecting such employees and to exe-
cute, if requested by either party. a written (locument incorpo-
rating any collective bargaining agreement reached. but the
obligation referred to in this paragraph does not compel either
party to agree to a proposal or to make a concession

“(11) ‘confidential emplovee’ means an employee who acts in
a confidential capacity with respect to an individual who formu-
lates or effectuates management policies in the field of labor-
management relations;

“(14) ‘conditions of employment’ means personnel policies.
practices, and matters, whether established by rule, regulation,
or otherwise, affecting working conditions. except that such term
does not include policies, practices,and matters—

“(A) relating to political activities prohibited under sub-
chapter ITI of chapter 73 of thistitle;

“(B) relating to the classification of any position; or

“(C) to the extent such matters are specifically provided
for by Federal statute: o

“(15) ‘professional employee’ means—

“(A) an employee engaged in the performance of work—
“(1) requiring knowledge of an advanced type in

a field of science or learning customarily acquired by a
prolonged course of specialized intellectual instruction
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and study in an institution of higher learning or a bospi-
tal (es distinguished from knowledge acquired by a gen-
eral academic education, or from an appren‘tlceslnp, or
from training in the performance of routine mental,
' manual, mechanical, or physical activities); )
“(ii) requiring the consistent exercise of discretion
and judgment in its performance; .
“ 2iii) which is predominantly intellectual and varied
in character (as distinguished from routine mental, man-
ual, mechanical, or physical work) ; and
“(iv) which is of such character that the output pro-
duced or the result accomplished by such work cannot
be standardized in relation to a given period of time; or
“(B) anemployee who has completed the courses of special-
ized intellectual instruction and study described in subpara-
graph (A) (i) of this paragraph and is performing related
work under appropriate direction or guidance to qualify the
employee as a professional employee described in subpara-
.graph (A) of this paragraph;
“(16) ‘exclusive representative’ means any labor organization
which—
“(A) iscertified as the exclusive representative of employ-
ees 1n an appropriate unit pursuant to section 7111 of this
title; or
“(B) was recognized by an agency immediately before the
effective date of this chapter as the exclusive representative
of employeesin an appropriate unit-— :
“ (Z) on the basis of an election, or
“(i1) onany basisother than an election,
and continues to be so recognized in accordance with the pro-
visions of this chapter;
“(17) ‘firefighter’ means any employee engaged in the perform-
ance of work directly connected with the control and extinguish-
ment of fires or the maintenance and use of firefighting apparatus
and equipment; and
“(18) ‘United States’ means the 50 States, the District of
Columbig, the Commonwealth of Puerto Rico, Guam, the Virgin
Islands, the Trust Territory of the Pacific Islands, and any terri-
tory or possession of the United States.

“(b) (1) The President may issue an order excluding any agency Presidential
or subdivision thereof from coverage under this chapter if the Presi- order.
dent determines that—

“(A) the agency or subdivision has 8s a primary function
intelligence, counterintelligence, investigative, or national security
work, and y

“(B) the provisions of this chapter cannot be applied to that
agency or subdivision in a manner consistent with national security
requirements and considerations.

“(2) The President may issue an order suspending any provision FPresidentil
of this chapter with respect to any agency, installation. or activity “°rder
located outside the 50 States and the District of Columbis, if the
President determines that the suspension is necessary in the interest
of national security.
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5 USC 7104

Report 10
President.

5 USC 710s.

“8§ 7104, Federal Labor Relations Authority

“(a) The Federal Labor Relations Authority is composed of three
members, not more than £ of whom may be adherents of the same
political party. No member shall engage in any other business or
employment or hold another office or position in the Government of the
United States except as otherwise provided by law,

“(b) Members of the Authority shall be appointed by the I’resident
by and with the advice and consent of the Senate, and may be removed
by the President only upon notice and hearing and only for inefficiency,
neglect of duty, or malfeasance in office. The President shall designate
one member to serve as Chairman of the Authority.

“(e) (1) One of the original members of the Authorvity shall be
appointed for a term of 1 year, one for & term of 3 years, and the
Chairman for & term of 5 years. Thereafter, each member shall be
appointed for a term of 5 years.

“(2) Notwithstanding paragraph (1) of this subsection, the term
of any member shall not expire before the earlier of—

“(A) the date on which the member’s successor takes office, or
“(B) the last day of the Congress beginning after the date on
which the member’s term of office would (but for this subpara-
graph) expire. _
An individual chosen to £ill a vacancy shall be appointed for the
unexpired term of the member replaced.

“(d) A vacancy in the Authority shall not impair the right of the
remsaining members to exercise all of the powers of the Authority.

“(e) The Authority shall make an annual report to the President
for transmittal to the Congress which shall include information as
to the cases it has heard and the decisions it has rendered.

“(f) (1) The General Counsel of the Authority shall be appointed
by the President, by and with the advice and consent of the Senste,
for a term of 5 years. The General Counsel may be removed at any time
by the President. The General Counsel shall hold no other office or

ition in the Government of the United States except as provided by
aw.

“(2) The General Counsel may—

h“(A) investigate alleged unfair labor practices under this
chapter,
“(B) file and prosecute complaints under this chapter, and
“(C) exercise such other powers of the Authority as the
Authority may prescribe.

“(8) The éenera Counsel shall have direct authority over, and
responsibility for, all employees in the office of General Counsel,
including employees of the General Counsel in the regional offices of
the Authority.

“§ 7105. Powers and duties of the Authority

“(a2) (1) The Authority shall provide leadership in establishin
policies and guidance relating to matters under this chapter, and,
except as otherwise provided, shall be responsible for carrying out
the purpose of this chapter, '

“(2) The Authority shall, to the extent provided in this chapter and
in accordance with regulations prescribed by the Authority—

“(A) determine the appropriateness of units for labor orga-

. nization representation under section 7112 of this title;

“(B) supervise or conduct elections to determine whether &
labor organization has been selected as an exclusive representative
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by a majority of the employees in an appropriate unit and other-
wise administer the provisions of section 7111 of this title relating
to the according of exclusive recognition to labor organizations;

“(C)_ prescribe criteria and resolve issues relating to the grant-
ing of national consultation rights under section 7113 of this title;

“(D) prescribe criteria and resolve issues relating to deter-
mining compelling need for agency rules or regulations under
section 7117Sb) of this title; '

“(E) resolves issues relating to the duty to bargain in good
faith under section 7117 (c) of this title; .

“(F) prescribe criteria relating to the granting of consultation
rights with respect to conditions of employment under section
7117(d) of this title;

“(@) conduct hearings and resolve complaints of unfair labor
practices under section 7118 of this title;

“(H) resolve exceptions to arbitrator’s awards under section
7122 of this title; an

“(I) take such other actions as are necessary and appropriate
to effectively administer the provisions of this chapter.

92 STAT. 1197

Hearings.

“(b) The Authority shall adopt an official seal which shall be -

judicially noticed.

“(c) The principsal office of the Authority shall be in or about the
District of Columbia, but the Authority may meet and exercise any
or all of its powers at any time or place. Except as otherwise expressly
provided by law, the Authority may, by one or more of its members
or by such agents as it may designate, make any appropriate inquiry
necessary to carry out its duties wherever persons subject to this chap-
ter are located. Any member who participates in the inquiry shall not
be disqualified from later participating in a decision of the Authority
in any case relating to the inquiry.

“(d) The Authority shall appoint an Executive Director and such
regional directors, administrative law judges under section 3105 of
this title, and other individuals as it may from time to time find neces-
sury for the proper performance of its functions, The Authority may
delegate to officers and employees appointed under this subsection
authority to perform such duties and mnake such expenditures as may
be necessary. :

“(e) (1) The Authority may delegate to any regionsal director its
authority under this chapter—

“(A) to determine whether a group of employees is an appro-
priate unit;
“(B) to conduct investigations and to provide for hearings;
“(C) to determine whether a question of representation exists
and to direct an election; and
“(D) to supervise or conduct secret ballot elections and certify
the results thereof.

“(2) The Authority may delegate to any administrative law judge
appointed under subsection (d) of this section its authority under
section 7118 of this title to determine whether any person has engaged
inorisengaging in an unfair labor practice.

“(f) Ifthe Authority delegates any authority to any regional direc-
tor or administrative law judge to take any action pursuant to subsec-
tion (e) of this section, the Authority may, upon application by any
interested person filed within 60 dayvs after the date of the action.
review such action, but the review shall not, unless specifically ordered
by the Authority, operate as a stay of action. The Authority may
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afirm, modify, or reverse any action reviewed under this subsection.
If the Authority does not undertake to grant review of the action
under this subsection within 60 days after the later of—

“(1) the date of the actionjor

“(2) the date of the filing of any application under this sub-

section for review of the action;

the action shall become the action of the Authority at the end of such
60-day period.

“(g) In order to carry out its functions under this chapter, the
Authority may—

Hearings. “(1) hold hearings; .

Administer osths. “(2) administer oaths, take the testimony or deposition of any
person under oath, and issue subpenas as provided in section 7132
of this title; and

“(3) may require an agency or a labor organization to cease
and desist from violations of this chapter and require it to take
any remedial action it considers appropriate to carry out the

olicies of this chapter.

“(E) Except as provided in section 518 of title 28, relating to litiga-
tion before the Supreme Court, attorneys designated by the Authority
may appear for the Authority and represent the Authority in any
civil action brought in connection with any function carried out by
the Authority pursuant to this title or as otherwise authorized by law.

“(i) In the exercise of the functions of the Authority under this
title, the Authority may request from the Director of the Office of
Personnel Management an advisory opinion concerning the proper
interpretation of rules, regulations, or policy directives issued by the
Office of Personnel Management in connection with any matter before
the Authority.

5 USC 7106. “§ 7106. Management rights

“(a) Subject to subsection (b) of this section, nothing in this
chapter shall affect the authority of any management official of any
agency—

y“(1) to determine the mission, budget, organization, number
of employees, and internal security practices of the agency; and

“(2) in accordance with applicable laws—

“(A) to hire, assign, direct, layoff, and retain employees
in the agency, or to suspend, remove, reduce in grade or pay,
or take other disciplinary action against such employees;

“(B) to assign work, to make determinations with respect
to contracting out, and to determine the personnel by which
agency operations shall be conducted;

“(C) with respect to filling positions, to make selections
for appointments from—

“(i) among properly ranked and certified candidates
for promotion; or
“(i1) sanv other appropriate source; and

“(D) to take whatever actions may be necessary to carry
out the agency mission during emergencies. ‘

“(b) Nothing in this section shall preclude any agency and any
labor oreanization from negotiating—

(1) at the election of the agency, on the numbers, types. and
grades of emplovees or positions assigned to any organizational
subdivision, work project, or tour of duty, or on the technology,
methods, and means of performing work;
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“(2) procedures which management officials of the egency will
observe in exercising any authority under this section; or

“(3) appropriate arrangements for employees adversely affected
by the exercise of any authority under this section by such man-
agement officials.

“SUBCHAPTER II—RIGHTS AND DUTIES OF AéENCIES
AND LABOR ORGANIZATIONS

“8 7111, Exclusive recognition of labor organizations

“(a) Anagency shall accord exclusive recognition to a labor organi-
zation if the organization has been selected as the representative, in a
secret ballot election, by a majority of the employees in an appropriate
unit who cast valid ballotsin the election.

“(b) Ifa petition isfiled with the Authority—

“(1) gy any person alleging—

“(A) in the case of an appropriate unit for which there is
no exclusive representative, that 30 percent of the employees
in the appropriate unit wish to be represented for the purpose
of collective bargaining by an exclusive representative, or

“(B) in the case of an appropriate unit for which there is
an exclusive representative, that 30 percent of the employees
in the unit allege that the exclusive representative is no longer
the representative of the majority of the employees in the
unit; or

“(2) by any person seeking clarification of, or an amendment
to, & certification then in effect or a matter relating to representa-
tion; '

the Authority shall investigate the petition, and if it has reasonabhle
cause to believe that a question of representation exists, it shall provide
an opportunity for a hearing (for which a transcript shall be kept)
after reasonable notice. If the Authority finds on the record of the
hearing that a question of representation exists, the Authority shall
supervise or conduct an election on the question by secret ballot and
shall certify the results thereof. An election under this subsection shall
not be conducted in any appropriate unit or in any subdivision thereof
within which, in the preceding 12 calendar months, a valid election
under this subsection has been held.

“(c) A labor organization which—

“(1) has been designated by at least 10 percent of the employees
in the unit specified in any petition filed pursuant to subsection
(b) of this section; '

“(2) has submitted a valid copy of a current or recently expired
collective bargaining agreement for the unit; or

“(3) has submitted other evidence that it is the exclusive rep-
resentative of the employveesinvolved:

may intervene with respect to & petition filed pursuant to subsection

(b) of this section and shall be placed on the ballot of any election

under such subsection (b) with respect to the petition. ,

“(d) The Authority shall determine who is eligible to vote in anv
election under this section and shall establish rules governing any such
election, which shall include rules allowing empoyees eligible to vote
the opportunity to choose—

“(1) from labor organizations on the ballot, that labor organi-
zation which the employees wish to have represent them; or
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5U0sSC 7112,

Fast, 1215.

“ 82) not to be represented by a labor organization. o
In any election in which no choice on the baliot receives & majonty of
the votes cast, a runoff election shall be conducted between the two

- choices receiving the highest number of votes. A labor organization

which receives the majority of the votes cast in an election shall be
certified by the Authority as the exclusive representative.

“(e) A labor organization seeking exclusive recognition shall submit
to the Authority and the agency involved a roster of its officers and
representatives, a copy of its constitution and bylaws, and a statement
of its objectives.

“(f) Exclusive recognition shall not be saccorded to a labor
organization—

“(1) if the Authority determines that the labor organization
is subject to corrupt influences or influences opposed to democratic
principles;

“(2) in thecase of a petition filed pursuant to subsection
(b) (1) (A) of this section, if there is not credible evidence that
at least 30 percent of the employees in the unit specified in the peti-
tion wish to be represented for the purpose of collective bargain-
ing by the labor organization seeking exclusive recognition;

(8) if thereisthen in effect a lawful written collective bargain-
ing agreement between the agency involved and an exclusive rep-
resentative (other than the Elbor organization seeking exclusive
recognition) covering any employees included in the unit speci-
fied in the petition, unless—

“(A) the collective bargaining agreement has been in effect
for more than 3 years, or

“(B) the petition for exclusive recognition is filed not more
than 105 days and not less than 60 days before the expiration
date of the collective bargaining agreement; or

“(4) if the Authority has, within the previous 12 calendar
months, conducted a secret ballot election for the unit described
in any petition under this section and in such election a majority
of the employees voting chose a labor organization for certification
asthe unit's exclusive representative.

“(g) Nothing in this section shall be construed to prohibit the waiv-
ing of hearings by stipulation for the purpose of a consent election in
conformity with regulations and rules or decisions of the Authority.

“§ 7112, Determination of appropriate units for labor organiza-
tion representation .

“(a) (1) The Authority shall determine the appropriateness of any
unit. The Authority shall determine in each case whether, in order to
ensure employees the fullest freedom in exercising the rights guaran-
teed under this chapter, the appropriate unit should be established on
an agency, plant. installation, functional, or other basis and shall
determine any unit to be an appropriate unit only if the determination
will ensure a clear and identifiable community of interest among the
employees in the unit and will promote eflective dealings with, and
efficiency of the operations of, the agency involved.

“(b) A unit shall not be determined to be appropriate under this
section solely on the basis of the extent to which employees in the pro-
posed unit have organized, nor shall a unit be deterrined to be appro-
priate if it includes—

“(1) except as provided under section 7135(a) (2) of this title.
any management official or supervisor; ' .
“(2) aconfidential employee;
32
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“(3) an employee engaged in personnel work in other than &
purely clerical capacity; o

= ‘“(4) an employee engaged in administering the provisions of

this chapter;

“(5) both professional employees and other employees, unless &
majority of the professional employees vote for inclusion in the
unit;

“(8) any employee engaged in intelligence, counterintelligence,
investigative, or security work which directly aflects national
security ; or ' _

“(7) any employee primarily engaged in investigation or audit
functions relating to the work of individuals employed by an
agency whose duties directly affect the internal security of the
agency, but only if the functions are undertaken to ensure that
the duties are discharged honestly and with integrity.

“(c) Any employee who is engaged in administering any provision
of law relating to labor-management relations may not be represented
by a labor organization—

“(1) which represents other individusals to whom such provision
applies; or

“(2) which is affiliated directly or indirectly with an organiza-
tion which represents other individuals to whom such provision

applies.

“(dg Two or more units which are in an agency and for which a
labor organization is the exclusive representative may, upon petition
by the agency or labor organization, be consolidated with or without
an election into a single larger unit if the Authority considers the
larger unijt to be appropriate. The Authority shall certify the labor
organization as the exclusive representative of the new larger unit.

“§ 7113. National consultation rights

“(2)(T) If, in connection with any agency, no labor organization
has been accorded exclusive recognition on an agency basis, & labor
organization which is the exclusive representative of & substantizl num-
ber of the employees of the agency, as determined in accordance with
criteria prescribed by the Authority, shall be granted national consul-
tation rights by the agency. National consultation rights shall termi-
nate when the labor organization no longer mneets the criteria pre-
scribed by the Authority. Any issue relating to any labor organization’s
eligibility for, or continuation of, national consultation rights shall
be subject to determination by the Authority.
_ *(b) (1) Any labor organization having national consultation rights
in connection with any agency under subsection (a) of this section

shall—

“(A) be informed of any substantive change in conditions of
employment proposed by the agency, and
“(B) be permitted reasonable time to present. its views and rec-
ommendations regarding the changes.
“(2) If any views or recommendations are presented under para-
graph (1) of this subsection to an agency by any labor organization—
“(A) the agency shall consider the views or recommendations
before taking final action on any matter with respect to which the
views or recommendations are presented ; and
*(B) the agency shall provide the labor organization a written
" statement of the reasons for taking the final action. ‘
“(¢) Nothing in this section shall be construed to limit the right
of any agency or exclusive representative to engage in collective
bargaining. 33
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S USC 7114,

“§ 7114, Representation rights and duties

“(a) (1) A labor organization which has been accorded exclusive
recognition is the exclusive representative of the employees in the unit
it represents and is entitled to act for, and negotiate collective bargain-
ing agreements covering, all employees in the unit. An exclusive repre-

* sentative is responsible for representing the interests of all employces

in the unit it represents without discrimination and without regard to
Jabor organization membership.

“(2) An exclusive representative of an appropriate unit in an agency
shall be given the opportunity to be represented at—

“(A) any formal discussion between one or more representatives
of the agency and one or more employees in the unit or their
representatives concerning any grievance or any personnel policy
or practices or other general condition of employment; or

“(B) any examination of an employee in the unit by a repre-
sentative of the agency in connection with an investigation 1f—

“(i) the employee reasonably believes that the examinution
may result in disciplinary action against the employee: and
““(i1) theemployee requests representation.

“(3) Each agency shall annually inform its employees of their rights
under paragraph (2) (B) of this subsection.

“(4) Any agency and any exclusive representative in any appro-
priate unit in the agency, through appropriate representatives, shall
meet and negotiate In good faith for the purposes of arriving at a
collective bargaining agreement. Ir addition, the agency and the ex-
clusive representative may determine appropriate techniques, consist-
ent with the provisions of section 7119 of this title, to assist in any
negotiation,

“(5) The rights of an exclusive representative under the provisions
of this subsection shall not be construed to preclude an employee
from—

“(A) being represented by an attorney or other representative,
other than the exclusive representative, of the employee’s own
choosing in any grievance or appeal action; or

“(B) exercising grievance or appellate rights established by
law, rule, or regulation;

except in the case of grievance or appeal procedures negotiated under
this chapter.

“(b) e duty of an agency and an exclusive representative to
negotiate in good faith under subsection (a) of this section shall include
the obligation— '

“(1) to approach the negotiations with a sincere resolve to
reach a collective bargaining agreement; :

“(2) to be represented at the negotiations by duly authorized
representatives prepared to discuss and negotiate on any condi-
tion of employment;

“(3) to meet at reasonable times and convenient places as fre-
quently as may be necessary, and to avoid unnecessary delays;

“(4) in the case of an agency, to furnish to the exclusive rep-
resentative involved, or its authorized representative. upon request
and, to the extent not prohibited by law, data—

“(A) which is normally maintained by the agency in the
regular course of business;

“(B) which is reasonably available and necessary for full
and proper discussion, understanding, and negotiation of sub-
jectswithin the scope of collective bargaining:and -
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“(C) which does not constitute guidance, advice, counsel,
or training provided for management officials or supervisors,
relating to collective bargaining; and

“(5) if agreement is reached, to execute on the request of any

‘party to the negotiation & written document embodying the agreed

~ terms, and to take such steps as are necessary to implement such
agreement, '

“(c)(1) An agreement between any agency and an exclusive rep-
resentative shall be subject to approval by the head of the agency.

“(2) The head of the agency shall approve the agreement within
30 days from the date the agreement is executed if the agreement is
in accordance with the provisions of this chapter and any other appli-
cable law, rule, or regulation (unless the agency has granted an excep-
tion to the rovision%

“(3) If the head of the agency does not approve or disapprove the
agreement within the 30-day period, the agreement shall take effect
and shall be binding on the agency and the exclusive representative
subject to the provisions of this chapter and any other applicable law,
rule, or regulation.

“(4) A local agreement sub%ect to a national or other controlling
agreement at a higher level shall be approved under the procedures of
the controlling agreement or, if none, under regulations prescribed by

the agency.

“§7115. Allotments to representatives

“(a) If an agency has received from an employee in an appropriate
unit a written assignment which authorizes the agency to deduct from
the pay of the employee amounts for the payment of regular and
periodic dues of the exclusive representative of the unit, the agency
shall honor the assignment and make an appropriate allotment pur-
suant to the assignment. Any such allotment shall be made at no cost
to the exclusive representative or the employee. Except as provided
under subsection (b) of this section, any such assignment may not be
revoked fora }Deriod of 1 year.

“(b) An allotment under subsection (a) of this section for the
deduction of dues with respect to any employee shall terminate when—

“(1) the agreement between the agency and the exclusive rep-
resentative involved ceases to be applicable to the employee; or

“(2) the employee is suspended or expelled from membership
in the exclusive representative.

“(c) (1) Subject to paragraph (2) of this subsection, if a petition
has been filed with the Authority by a labor organization alleging that
10 percent of the employees in an appropriate unit in an agency have
membership in the labor organization, the Authority shall investigate
the petition to determine its validity. Upon certification by the Author-
ity of the validity of the petition, the agency shall have a,duty to nego-
tiate with the labor organization solely concerning the deduction of
dues of the labor organization from the pay of the members of the
labor organization who are employees in the unit and who make a vol-
untary allotment for such purpose. ,

“(2) (A) The provisions of paragraph (1) of this subsection 'shall
not apply in the cuse of any appropriate unit for which there is an

exclusive representative.

“(B) Any agreement under paragraph (1) of this subsection between
2 labor organization and an agency with respect to an appropriste unit
shall be null and void upon the certification of an exclusive representa-
tive of the unit.
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5 USC 7116. “§ 7116, Unfair labor practices

“(a) For the purpose of this chapter, it shall be an unfair lsbor
practice for an agency—

“(1) to interfere with, restrain, or coerce any employee in the
exercise by the employes of any right under this chapter;

“(2) to encourage or discoursge membership in any labor
organization by discrimination in connection with hiring, tenure,
promotion, or other conditions of employment;

“(8) to sponsor, control, or otherwise assist any labor organiza-
tion, other than to furnish, upon request. customary and routine
services and facilities if the services and facilities are also fur-
nished on an impartial basis to other labor organizations having

uivalent status;

“(4) to discipline or otherwise discriminate against an employee
because the employee has filed a complaint, affidavit. or petition, or
has given any information or testimony under this chapter;

“(5) to refuse to consult or negotiate in good faith with a
labor organization as required by this chapter;

“(6) to fail or refuse to cooperate in impasse procedures and
im})asse decisions as required by this chapter; .

“(7) to enforce any rule or regulation (other than a rule or

Ante, p. 1114. regulation implementing section 2302 of this title) which is in
conflict with any applicable collective bargaining agreement if
the agreement was in effect before the date the rule or regulation
was prescribed; or

“(8) to otherwise fail or refuse to comply with any provision
of this chapter.

“(b) For the purpose of this chapter, it shall be an unfair labor
practice for a labor organization—

“(1) to interfere with, restrain, or coerce any employee in the
exercise by the employee of any right under this chapter;

“(2) to cause or attempt to cause an agency to discriminate
against any employee in the exercise by the employee of any right
under this chapter:

“(3) to coerce, discipline, fine. or attempt to coerce a member
of the labor organization as punishment, reprisal, or for the pur-
pose of hindering or impeding the member’s work performance
or productivity as an employee or the discharge of the member’s
duties as an employee;

“(4) to discriminate against an employee with regard to the
terms or conditions of membership in the labor organization on
the basis of race, color, creed, national origin, sex, ege, preferential
or nonpreferential civil service status, political affiliation, marital
status, or handicapping condition;

“(5) to refuse to consult or negotiate in good faith with an
agency as required by this chapter; i’

“(8) to fail or refuse to cooperate in impasse procedures and
impasse decisions as required by this chapter;

“(7Y (A) to call. or participate in, a strike, work stoppage, or
slowdown, or picketing of an agency in a labor-management
dispute if such picketing interferes with an agency’s operations,
or

“(B) to condone any activity described in subparagraph (A)
of this paragraph by failing to take action to prevent or stop
such activity; or

“(R) to otherwise fail or refuse to comply with any provision
of this chapter. '
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Nothing in paragraph (7) of this subsection shall result in any infor-
mational picketing which does not interfere with an agency’s opera-
tions being considered as an unfair labor practice.

“(c) For the purpose of this chapter it shall be an unfair labor
practice for an exclusive representative to deny membership to any
employee in the uppropriate unit represented by such exclusive repre-
sentative except for failure—

“(1) to meet reasonable occupationsl standards uniformly

uired for admission, or

“(2) to tender dues uniformly required as a condition of acquir-
ing and retaining membership.

This subsection does not preclude any labor organization from enforc-
ing discipline in accordance with procedures under its constitution or
bylaws to the extent consistent with the provisions of this chapter.

“(d) Issues which can properly be raised under an appeals pro-
cedure may not be raised as unfair labor practices prohibited under
this section. Except for matters wherein, under section 7121 (e) and
(f) of this title. an employee has an option of using.the negotiated
grievance procedure or an appeals procedure, issues which can be
raised under a grievance procedure may, in the discretion of the
ar~rreved party. be raised under the grievance procedure or as an
unfair labor practice under this section, but not under both procedures.

“(e) The expression of any personal view, argument, opinion or the
making of anv statement which—

“(1) publicizes the fact of a representational election and
encourages employees to exercise their right to vote in such
election,

“(2) corrects the record with respect to any false or misleading
statement made by any person, or

“(8) informs employees of the Government’s policy relating to
Jabor-management relations and representation,

shall not, if the expression contains no threat of reprisal or force or
promise of benefit or was not made under coercive conditions, (A)
constitute an unfair labor practice under any provision of this chapter,
or (B) constitute grounds for the setting aside of any election con-
dncted under any provisions of this chapter.

“§ 7117, Duty to bargain in good faith; compelling need; duty to
consult :

“(a) (1) Subject to paragraph (2) of this subsection, the duty to
hargain in good faith shall, to the extent not inconsistent with any
Federal law or any Government-wide rule or regulation, extend to
matters which are the subject of any rule or regulation only if the rule
or regulation is not a Government-wide rule or regulation.

“(2) The duty to bargain in good faith shall, to the extent not
inconsistent with Federal law or any Goverment-wide rule or regula-
tion, extend to matters which are the subject of any sgency rule or
regulation referred to in paragraph (3) of this subsection only if the
Authority has determined under subsection (b) of this section that no
compelling need (as determined under regulations prescribed by the
Authority) exists for the rule or regulation.

“(3) Paragraph (2) of the subsection applies to any rule or regula-
tion issued by any agency or issued by any primary national subdivi-
sion of such agency. unless an exclusive representative represents an
appropriate unit including not.less than a meijority of the employees in
the issuing agency or primary national subdivision, as the case may
be, to whom the rule or regulation is applicable.
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“(b) (1) In any case of collective bargaining in which an exclusive
representative alleges that no compelling need exists for any rule or
regulation referred to in subsection (2)(3) of this section which is
then in effect and which governs any matter at issue in such collee-
tive bargaining, the Authority shall determine under paragraph (2)
of this subsection, in accordance with regulations prescribed by the

" Authority, whether such a compelling need exists.

“(2) For the purpose of this section, & compelling need shall be
determin~d not to exist for any rule or regulation only if—

“(A) the agency, or primary national subdivision, as the case
may be, which issued the rule or regulation informs the Authority
in writing that a compelling need for the rule or regulation does
not exist; or

“(B) the Authority determines that a compelling need for a
rule or regulation does not exist.

“(3) A hearing may be held, in the discretion of the Authority.
before a determination is made under this subsection. If & hearing is
held, it shall be expedited to the extent practicable and shall not
include the General Counsel as a party.

“(4) The agency, or primary national subdivision, as the case may
be, which issued the rule or regulation shall be a necessary party at
any hearing under this subsection.

‘(c) (1) Except in any case to which subsection (b) of this section
applies, if an agency involved in collective bargaining with an exclu-
sive representative alleges that the duty to bargain in good faith does
not extend to any matter, the exclusive representative may appeal the
allegation to the Authority in accordance with the provisions of this
subsection. : 4

“(2) The exclusive representative may, on or before the 15th day
after the date on which the agency first makes the allegation referred
to in paragraph (1) of this subsection, institute an appeal under this
subsection by—

“(A) filing o petition with the Authority; and

“(B) furmshing a copy of the petition to the head of the agency.

“(3) On or before the 30th day after the date of the receipt by the
head of the agency of the copy of the petition under paragraph (2) (B)
of this subsection, the agency shall—

“(A) file with the Authority a statement—

(1) withdrawing the allegation; or
“(11) setting forth in full its reasons supporting the allega-
tion; and

“(B) furnish a copy of such statement to the exclusive
representative,

“(4) On or before the 15th day after the date of the receipt by the
exclusive representative of a copy of a statement under paragraph
(8)(B) of tiis subsection, the exclusive representative shall file with
the Authority its response to the statement. R

“(5) A hearing may be held, in the discretion of the Authority,
before a determination is made under this subsection. If a hearving is
held, it shall not include the General Counsel as a party.

“(6) The Authority shall expedite proceedings under this subsection
to the extent practicable and «hall issue to the exclusive representa-
tive and to the agency a written decision on the allegation and specific
reasons therefor at the earliest practicable date.

“(d) (1) A labor organization which is the exclusive representative
of a substantial number of employces, determined in accordance with
criteria prescribed by the Authority, shall be granted consultation
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rights by any agency with respect to any Government-wide rule or reg-
ulation 1ssued by the agency effecting any substantive change in any
condition of employment. Such consultation rights shall terminate
when the labor organization no longer meets the criteria prescribed
by the Authority. Any issue relating to a labor organization’s eligibil-
ity for, or continuation of, such consultation rights shall be subject to
determination by the Authority. -
“(2) A labor organization having consultation rights under para-
graph Sl) of this subsection shall—
“(A) be informed of any substantive change in conditions of
employment proposed by the agency, and
“(B) shall be permitted reasonable time to present its views
and recommendations regarding the changes. :
“(8) If any views or recommendations are presented under para-
graph (2) of this subsection to an agency by any labor organization—
““(A) the agency shall consider the views or recommendations
before taking final action on any matter with respect to which the
views or recomrendations are presented; and
“(B) the agency shall provide the labor organization a written
statement of the reasons for taking the final action.

“87118. Prevention of unfair labor practices

“(a) (1) If any agency or labor organization is charged by any
person with having engaged in or engaging in an unfair%abor prac-
tice, the General Counsel shall investigate the charge and may issue
and cause to be served upon the agency or labor organization a com-
plaint. In any case in which the General Counsel does not issue a com-
plaint because the charge fails to state an unfair labor practice, the
General Counsel shall provide the person making the charge & written
statement of the reasons for not issuin%l a complaint,

“(2) Any complaint under paragraph (1) of this subsection shall
contain a notice—

“(A) of the charge;

“(B) that a hearing will be held before the Authority (or any
member thereof or before an individual employed by the
authority and designated for such purpose) ; and

“(C) of the time and place fized for the hearing,

“(3) The labor organization or agency involved shall have the right
to file an answer to the original and any amended complaint and to
appear in person or otherwise and give testimony at the time and place
fixed in the complaint for the hearing.

“(4) (A) Except as provided in subparagraph (B) of this para-
graph, no complaint shall be issued based on any alleged unfair labor
practice which occurred more than 6 months before the filing of the
churge with the Authority.

“(B) If the Genersal éounsel determines-that the person filing any
charge was prevented from filing the charge during the 6-thonth period
referred to 1n subparagragh (A) of this paragraph by reason of—

“(i) any failure of the agency or labor organization against
which the charge is made to perg rm a duty owed to the person,
or »

“(ii) any concealment which prevented discovery of the
alleged unfair labor practice during the 6-month period,

the General Counsel may issue a comE aint based on the cHarge if

the charge was filed during the 8-month period beginning on the day

of the discovery by the person of the alleged unfair labor practice.

“(5) The General Counsel may prescribe regulations providing for

39

92 STAT. 1207

S USC 7118.

Complaint.

Hearing.

Regulations.




92 STAT. 1208 PUBLIC LAW 95-454—O0CT. 13, 1978

Hearing.

5 USC 551

Trenscript

Rules and
regulations,

interpretation.

5 USC 7119.

inforinal methods by which the alleged unfair Jabor practice may be

resolved prior to the 1ssuance of a complaint. oo
“(8) ‘The Authority (or any member thereof or any individual

employed by the Authority and designated for such purpose) shall con-

" duct & hearing on the coniplaint not earlier than 5 days after the date

on which the complaint is served. In the discretion of the individual
or individuals conducting the hearing, any person involved may be
allowed to intervene in the hearing and to present testimony. Any such
hearing shall, to the extent practicable, be conducted In accordance
with the provisions of subchapter I1 of chapter 5 of this title, except
that the parties shall not be bound by rules of evidence, whether statu-
tory, common Jlaw, or adopted by a court. A transcript shall] be kept
of the hearing. After such a hearing the Authority, in its discretion,
may upon notice receive further evidence or hear argument.

“ S’() If the Authority (or any member thereof or any individusl
employed by the Authority and designated for such purpose) deter-
;nines after any hearing on a complaint under paragraph (3) of this
subsection that the preponderance of the evidence received demon-
strates that the agency or labor organization named in the complaint
has engaged in or is engaging in an.unfair labor practice, then the
individual or individuals conducting the hearing shall state in writing
their findings of fact and shall issue and cause to be served on the
agency or labor organization an order—

“(A) to cease and desist from any such unfair labor practice
in which the agency or labor organization is engaged;

“(B) requiring the parties to renegotiate a collective bargain-
ing agreement in accordance with the order of the Authority and
rg_quiring that the agreement, as amended, be given retroactive
effect; ’

“(C) requiring reinstatement of an employee with backpay in
accordance with section 5596 of this title; or

“(D) including any combination of the actions described in sub-
paragraphs (A) through (C) of this paragraph or such other
action as will carry out the purpose of this chapter.

I1f any such order requires reinstatement of an employee with backpay,
backpay may be required of the agency (as provided in section 5596
of this title) or of the labor organization, as the case may be, which is
found to have engaged in the unfair labor practice involved.

“(8) If the individual or individuals conducting the hearing deter-
mine that the preponderance of the evidence received fails to demon-
strate that the agency or labor organization named in the complaint
has engaged in or is engaging in an unfair labor practice. the indi-
vidual or individuals shall state in writing their findings of fact and
shall issue an order dismissing the complaint.

“(b) In connection with any matter before ,the Authority in any
proceeding under this section, the Authority may request, in accord-
ance with the provisions of section 7105(i) of this title, from the
Director of the Office of Personnel Management an advisory opinion
concerning the proper interpretation of rules, regulations, or other
policy directives issued by the Office of Personnel Management.

“§7119. Negotiation impasses; Federal Service Impasses Panel

“(a) The Federal Mediation and Conciliation Service shall provide
services and assistance to agencies and exclusive representatives in the
resolution of negotiation impasses. The Service shall determine under

" iwhat circumstances and in what manner it shall provide services and

assistance.
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“(L) If voluntary arrangements, including the services of the Fed-
erul Mediation and Conciliation Service or any other third-party
mediation, fail to resolve a negotiation impasse—

*(1) either party may request the Federal Service Impasses
Panel to consider the matter, or

“(2) the parties may agree to adopt a procedure for binding
arbitration of the negotiation impasse, but only if the procedure
isapproved by the Panel. -

“(c) (1) The Federal Service Impasses Panel is an entity within the
Authority, the function of which is to provide assistance in resolving
negotiation impasses between agencies and exclusive representatives.

“(2) The Panel shall be composed of & Chairman and at least six
other members, who shall be appointed by the President, solely on the
basis of fitness to perform the duties and functions involved, from
among individuals who are familiar with Government operations and
knowledgeable in labor-management relations.

“(3) Of the original members of the Panel, 2 members shall be
appointed for a term of 1 year, 2 members shall be appointed for a term
of 3 years, and the Chairman and the remaining members shall be
appointed for a term of 5 years. Thereafter each member shall be
appointed for a term of 5 yvears, except that an individual chosen to fill
a vacancy shall be appointed for the unexpired term of the member
replaced. Any member of the Panel may be removed by the President.

“(4) The Panel may appoint an Executive Director and any other
individuals it may from time to time find necessary for the proper per-
formance of its duties. Each member of the Panel who is not an
employce (as defined in section 2105 of this title) is entitled to pay at
a rate equal to the daily equivalent of the maximum annual rate of
basic pay then currently paid under the General Schedule for each
day he is engaged in the performance of official business of the Panel,
including travel time, and is entitled to travel expenses as provided
under section 5703 of this title.

“(5)(A) The Panel or its designee shall promptly investigate any
impasse presented to it under subsection (b) of this section. The Panel
shall consider the impasse and and shall either—

“(1) recommend to the parties procedures for the resolution of
the 1mpasse; or

“(i1) assist the parties in resolving the impasse through what-
ever methods and procedures, including factfinding and recom-
mendations, it may consider appropriate to accomplish the purpose
of this section.

“(B) If the parties do not arrive at a settlement after assistance by
the Panel under subparagraph (A) of this paragraph, the Panel
may—

“(i) hold hearings;

“(ii) administer oaths, take the testimony or deposition of any
person under oath. and issue subpenas as provided® in section
7132 of this title: and '

“(iii) take whatever action is necessary and not inconsistent
with thischapter to resolve the impasse.

92 STAT. 1209

Membership.

Investigation.

“(C) Notice of any final action of the Panel under this section shall

be promptly served upon the parties, and the action shall be binding
on such parties during the term of the agreement, unless the parties
agreo otherwise.
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“§ 7120, Standards of conduct for labor organizations

“(a) An agency shall only accord recognition to & labor organize-
tion that is free from corrupt influences and influences opposed to
basic democratic principles. Except as provided in subsection (b) of
this section, an organization is not required to prove that it is free
from such influences if it is subject to governing requirements adopied
by the organization or by a national or international labor organiza-
tion or federation of labor organizations with which it is effiliated,
or in which it participates, containing explicit and detailed provisions
to which it subscribes calling for—

“(1) the maintenance of democratic procedures and practices
including provisions for periodic elections to be conducted sub-
ject to recognized safegnards and provisions defining and seeur-
ing the right of individual members to participate in the affairs
of the organization, to receive fair and equal treatment under the
governing rules of the organization, and to receive fair process
in disciplinary proceedings; ’

“(2) the exclusion from office in the organization of persons
afiliated with communist or other totalitarian movements and
persons identified with corrupt influences;

“(3) the prohibition of business or financial interests on the
part of organization officers and agents which conflict with their
duty to the organization and its members: and

“(4) the maintenance of fiscal integrity in the conduct of the
affairs of the organization, including provisions for accounting
and financial controls and regular financial reports or summaries

- to be made available to members. L

“(b) Notwithstanding the fact that a labor organization has
adopted or subscribed to standards of conduct as provided in subsec-
tion (a) of this section, the organization is required to furnish evi-
dence of its freedom from corrupt influences or influences opposed to
basic democratic principles if there is reasonable cause to believe that—

“(1) the organization has been suspended or expelled from, or

“is subject to other sanction. by a parent labor organization. or
federation of organizations with which it had been affiliated.
because it has demonstrated an unwillingness or inability to com-
ply with governing requirements comparable in purpose to those
required by subsection (a) of this section; or

“(2) the organization isin fact subject to influences that would
preclude recognition under this chapter.

“(c) A labor organization which has or seeks recognition as a rep-
rescntative of employees under this chapter shall file financial and
other reports with the Assistant Secretarv of Labor for Labor Manage-
ment Relations. provide for bonding of officials and employees of the
organization, and comply with trusteeship and election standards.

“(d) The Assistant Secretary shall preseribe suéh regulations as are
necessary to carry out the purposes of this section. Such regulations
shall conform generally to the principles applied to labor organiza-
tions in the private sector. Complaints of violations of this section
shall be filed with the Assistant Secretary. In any matter arising
under this section. the Assistant Secretary may require a labor orga-
nization to cease and desist from violations of this section and require
it to take such actions as he considers appropriate to carry out the
policies of this section. .

“(e) This chapter does not authorize participation in the manage-
ment of a labor organization or acting as a representative of a labor
organization by a management official, a supervisor, or a confidential
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employee, except as specifically provided in this chapter, or by an
employes if the participation or activity would result in & conflict or
apparent conflict of interest or would otherwise be incompatible with
law or with the official duties of the employee. .

“(f) In the case of any labor organization which by omission or Strike.
commission has willfully and intentionally, with regard to any strike,
work stoppage, or slowdown, violated section 7116 (b) (7) of this title,
the Authority shall, upon an appropriate finding by the Authority of
such violation— :

“(1) revoke the exclusive recognition status of the labor orga-
nization, which shall then immediately cease to be legally entitled
and obligated to represent employees in the unit; or

“(2) take any other appropriate disciplinary action.

“SUBCHAPTER III—-GRTEVANCES

“87121. Grievance procedures 5 USC 7121.

“(a) (1) Except as provided in paragraph (2) of this subsection,
any collective bargaining agreement shall provide procedures for the
settlement. of grievances, including questions of arbitrability, Except
as provided in subsections (d) and (e) of this section, the procedures
shall be the exclusive procedures for resolving grievances which fall
within its coverage.

#(2) Any collective bargaining agreement may exclude any matter
from the application of the grievance procedures which are provided
for in the agreement.

“‘(b) Any negotiated grievance procedure referred to in subsection
(a) of this section shall—

“(1) be fair and simple,
“(2) provide for expeditious processing, and
“(3) include procedures that—

“(A) assure an exclusive representative the right, in its,
own behalf or on behalf of any emplovee in the unit repre-
sented by the exclusive representative, to present and process
grievances; )

“(B) assure such an employee the right to present a griev-
ance on the emplovee’s own behalf, and assure the exclusive
representative the right to be present during the grievance
proceeding; and _ . i

“(C) provide that any grievance not satisfactorily settled
under the negotiated grievance procedure shall be subject
to binding arbitration which may be invoked by either the
exclusive representative or the agency.

“(c) The preceding subsections of this section sheall not apply with
respect to any grievance concerning— ’

“(1) any claimed violation of subchapter IIT of chapter 73 of
thistitle (relating to prohibited political activities) ; 5 USC 7321.
“(2) retirement, life insurance. or health insurance;
“(8) a suspension or removal under section 7532 of this title:
“(4) any examination, certification. or appointment; or
“(5) the classification of any position which does noat result in
the reduction in grade or pay of an employee.

“(d) An aggrieved emplovee affected by a prohibited personnel
practice under section 2302(b) (1) of this title which also falls under Anie, p. 1114,
the coverage of the negotiated grievance procedure may raise the
matter under a statutory procednre or the negotiated procedure, but.
not. both, An employee shall be deemed to have exercised his oﬁtion
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under this subsection to raise the matter under either a statutory pro-
cedure or the negotiated procedure at such time as the employee timely
initiates an action under the applicable statutory procedure or timely

_files & grievance in writing, in accordance with the provisions of the

Ante, p. 1140.

Ante, p. 1133,
1136.

Ante, p. 1138.

Ante, p. 1143.

5 UsC 7122.

parties’ negotiated procedure, whichever event occurs first. Selection
of the negotiated procedure in no manner prejudices the right of an
aggrieved cmployce to request the Merit Systems Protection Board t«
review the final decision pursuant to section 7702 of this title in the
case of any personnel action that could have been appealed to the
Board, or, where applicable, to request the Equal Employment Oppor-
tunity Comimission to review a final decision in any other matter
involving a complaint of discrimination of the type prohibited by any
law administereé by the Equal Employment Opportunity Commission.

“(e) (1) Matters covere% under sections 4303 and 7512 of this title
which also fall within the coverage of the negotiated grievance proce-
dure may, in the discretion of the aggrieved employee, be raised either
under the appellate procedures of section 7701 of this title or under
the negotiated grievance procedure, but not both. Similar matters
which arise under other personnel systems applicable to employees
covered by this chapter rhay, in the discretion of the’ aggrieved
employee, be raised either under the appellate procedures, if any,
applicable to those matters; or under the negotiated grievance proce-
dure, but not hoth. An employee shall be deemed to have exercised his
option under this subsection to raise a matter either under the applica-
hle appellate procedures or under the negotiated grievance procedure
at such time as the employee timely files a notice of appeal under the
applicable appellate procedures or timely files & grievance in writing
in accordance with-the provisions of the parties’ negotiated grievance
procedure, whichever event occurs first.

“(2) In matters covered under sections 4303 and 7512 of this title
which have been raised under the negotiated grievance procedure in
accordance with this section, an arbitrator shall be governed by section
7701(c) (1) of this title, as applicable.

“(f) In matters covered under sections 4303 and 7512 of this title
which have heen raised under the negotiated grievance procedure in
accordance with this section, section 7703 of this title pertaining to
judicial review shall apply to the award of an arbitrator in the same
manner and under the same conditions as if the matter had been
decided by the Board. In matters similar to those covered under sec-
tions 4303 and 7512 of this title which arise under other personnel
systems and which an aggrieved employee has raised under the nego-
tiated grievance procedure, judicial review of an arbitrator’s award
may be obtained in the same manner and on the same basis as could
be obtained of a final decision in such matters raised under applicable
appellate procedures.

“87122. Exceptions to arbitral awards

“(a) Either party to arbitration under this chapter may file with the
Authority an exception to any arbitrator’s award pursuant to the
arbitration (other than an award relating to a matter described in
section 7121 (f) of this title). If upon review the Authofity finds that
the nward is deficient— '

(1) because it is contrary to any law, rule, or regulation; or
“(2) on other grounds similar to those applied hy Federal courts
in private sector labor-management relations;

Y
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the Authority may take such action and make such recommendations
concerning the award as it considers necessary, consistent with appli-
cable laws, rules, or regulations.

“(b) If no exception to an arbitrator’s award is filed under subsec-
tion (a) of this section during the 30-day period beginning on the date
of such award, the award shall be final and binding. An agency shall
take the actions required by an arbitrator’s final award. The award
may include the payment of backpay (as provided in section 5596 of
this title).

“8§7123. Judicial review; enforcement

“(a) Any person aggrieved by any final order of the Authority
other than an order under— :

(1) section 7122 of this title (involving an award by an arbi-
trator), unless the order involves an unfair labor practice under
section 7118 of this title, or :

“(2) section T112 of this title (involving an appropriate unit
determination),

may, during the 60-day period beginning on the date on which the
order was issued, institute an action for judicial review of the Author-
ity’s order in the United States court of appeals in the circuit in which
the person resides or transacts business or in the United States Court
of Appeals for the District of Columbia.

“(g) The Authority may petition any appropriate [Inited States
court of appeals for the enforcement of any order of the Authority
and for appropriate temporary relief or restraining order.

“(c) Upon the filing of a petition under subsection (a) of this
section for judicial review or under subsection (b) of this section for
enforcement, the Authority shall file in the court the record in the
proceedings, as provided in section 2112 of title 28. Upon the filing of
the petition, the court shall cause notice thereof to ge served to the

arties involved, and thereupon shall have jurisdiction of the proceed-
ing and of the question determined therein and may grant any tem-
porary relief (including & temporary restraining order) it considers
just and proper, and may make and enter a decree affirming and
enforcing, modifying and enforcing as so modified, or setting aside in
whole or In part the order of the Authority. The filing of a petition
under subsection (a) or (b) of this section shall not operate as a stay
of the Authority’s order unless the court specifically orders the stay.
Review of the Authority’s order shall be on the record in accordance
with section 706 of this title. No objection that has not been urged
before the Authority, or its designee, shall be considered by the court,
unless the failure or neglect to urge the objection is excused because
of extraordinary circumstances. The findings of the Authority with
respect to questions of faet, if supported by substantial evidence on
the record considered as a whole, shall be conclusive. If any person
applies to the court for leave to adduce additional evidence and shows
to the satisfaction of the court that the additional evidence is material
and that there were reasonable grounds for the failure to adduce the
evidence in the hearing before the Authority, or its designee, the court
may order the additional evidence to be taken before the Authority, or
its designee, and to be made a part of the record. The Authority may
modify its findings as to the {acts, or make new findings by reason of
additional evidence so taken and filed. The Authority shall file its
modified or new findings, which, with respect to questions of fact, if
supported by substantial evidence on the record considered as a whole,
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S USC 7132,

5 USC 3105.

shall be conclusive, The Authority shall file its recommendations, if
any, for the modification or setting aside of its original order. Upon
the filing of the record with the court, the jurisdiction of the court
shzl] be exclusive and its judgment and decree shall be final, except
that the judgment and decree shall be subject to review by the
Supreme Court of the United States upon writ of certiorari or cer-
tification as provided in section 1254 of title 28;

“(d) The Authority may, upon issuance of a complaint as pro-
vided in section 7118 of this title charging that any person hasengaged
in or is engaging in an unfair labor practice, petition any United
States district court within any district in which the unfair labor prac-
tice in question is alleged to have occurred or in which such person
resides or transacts business for appropriate temporary relief (includ-
ing a restraining order), Upon the filing of the petition, the court shall
cause notice thereof to be served upon the person, and thereupon shall
have jurisdiction to grant any temporary relief (including a temporary
restraining order) it considers just and proper. .4 court shall not grant
any temporary relief under this section if it would interfere with the
ability of the agency tocarry out its essential functions or if the
Authority fails to establish probable cause that an unfair lebor
practice 1s being committed.

“SUBCHAPTER IV—ADMINISTRATIVE AND OTIIER

PROVISIONS :
“§ 7131. Official time
“(a) Any employee representing an exclusive representative in the
negotiation of a collective bargaining agreement under this chapter
shall be authorized official time for such purposes, including attend-
ance at impasse proceeding, during the time the employee otherwise
would be in a duty status. The number of employees for whom official
time is authorized under this subsection shall not exceed the number
of individuals designated as representing the agency for such purposes.
“(b) Any activities performed by any employee relating to the
internal business of a labor organization (including the solicitation of
membership, elections of labor organization oﬁiciafs, and collection of
dues) shall be performed during the time the employee is in a non-
duty status. ~
“(c) Except as provided in subsection (a) of this section, the
Authority shall determine whether any employee participating for, or
on behalf of, a labor organization in any phase of proceedings before
the Authority shall be authorized oﬁiciafytlme for such purpose during
the time the employee otherwise would be in a duty status.
“(d) Except as provided in the preceding subsections of this
section— A
“(1) any employee representing an exc¢lusive representative, or
“(2) in connection with any other matter covered by this
chapter, any employee in an appropriate unit represented by an
exclusive representative,
shall be granted official time in any amount the agency and the exclu-
sive representative involved agree to be reasonable, necessary, and in
the public interest.

“8§ 7132, Subpenas

“(a) Any member of the Authority, the General Counsel, or the
Panel, any administrative law judge appointed by the Authority under

- section 3105 of this title, and any employee of the Authority desig-

nated by the Authority may—
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*(1) issuc subpenas requiring the attendance and testimony of
witnesses and the production of documentary or other evidence
from any place in the United States; and

*(2) administer oaths, take or order the taking of depositions,
order responses to written interrogatories, examine witnesses, and
receive evidence.

No subpena shall be issued under this section which requires the dis-
closure of intramanagement guidance, advice, counsel, or training
within an agency or between an agency and the Office of Personnel
Management.

“(b) In the case of contumacy or failure to obey a subpena issued
undersubsection (2) (1) of this section, the United States district court
for the judicial district in which the person to whom the subpensa is
addressed resides or is served may issue an order requiring such person
to appear at any designated place to testify or to produce documentary
or other evidence. Any failure to obey the order of the court may be
punished by the court as a contempt thereof.

“(c) Witnesses (whether appearing voluntarily or under subpena)
shall be paid the same fee and mileage allowances which are paid
subpenaed witnesses in the courts of the United States.

“87133. Compilation and publication of data 5 USC 7133.
“(a) The Authority shall maintain a file of its proceedings and

copies of all available agreements and arbitration decisions, and shall

publish the texts of its decisions and the actions taken by the Panel

under section 7119 of this title.
“(b) All files maintained under subsection (a) of this section shall

be open to inspection and reproduction in accordance with the provi-

sions of sections 552 and 552a of this title. 5 USC552, 5524,

“§ 7134. Regulations 5 USC 7134,
“The Authority, the General Counsel, the Federal Mediation and

Conciliation Service, the Assistant Secretary of Labor for Labor Man-

agement Relations, and the Panel shall each prescribe rules and

regulations to carry out the provisions of this chapter applicable to

each of them. respectively. Provisions of subchapter IT of chapter 5 of

this title shall be applicable to the issuance. revision, or repeal of any

such rule or regulation. :

“§7135. Continuation of existing laws, recognitions, agreements, 5 USC 7135.
and procedures
“(a) Nothing contained inthis chapter shall preclude—
“(1) the renewal or continuation of an exclusive recognition,
certification of an exclusive representative, or a lawful agreement
between an agency and an exclusive representative of its employ-
ees. which is entered into before the effective date of this chap-
terior :
“(2) the renewal. continuation. or initial according of recogni-
tion for units of management officials or supervisors represented
by labor organizations which historically or traditionally rep-
resent management officials or supervisorsin private industry and
which hold exclusive recognition for units of such officials or super-.
visors in any agency on the effective date of this chapter.
“(b) DPolicies, regulations. and procedures established under and
decizsions issued under Executive Orders 11491, 11616, 11636,11787, and
11832, or under any other Executive order, as in effect on the effective 5 USC 7301 note,
date of this chapter, shall remain in full force and effect until revised 7701 note.
or revoked by the President, or unless superseded by specific provisions
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' of this chapter or by regulations or decisions issued pursuant to this
‘ chapter.”. '

BACEPAY IN CASE OF UNFAIR LABOR PRACTICES AND GRIEVANCES

Sec. 702, Section 5596 (b) of title 5, United States Code is amended
to read as follows: -

“(b)(1) An employee of an agency who, on the basis of a timely
appeal or an administrative determination (including a decision relat-
ing to an unfair labor practice or a grievance) is found by appropriate
nuthority under applicable law, rule, regulation, or collective bargain-
ing agreement, to have been affected by an unjustified or unwarranted
personnel action which has resulted in the withdrawal or reduction of
nll or part of the pey, allowances, or differentials of the employee—

“(A) isentitled,on correction of the personnel action, to receive
for the period for which the personnel action was in effect—

“(1) an amount equal to all or any part of the pay, allow-
ances, or differentials, as applicable which the employee
normally would have earned or received during the period if
the personnel action had not occurred, less any amounts
earned by the employee through other employment during
that period; and

“(11) reasonable attorney fees releted to the personnel
action which, with respect to any decision relating to an unfair
labor practice or a grievance processed under a procedure

Ante, p. 1191, negotiated in accordance with chapter 71 of this title, shall
(( be awarded in accordance with standards established under
Ante, p. 1138, section 7701 (g). of this title; and

“(B) for all purposes, is deemed to have performed service for
the agency during that period, except that— :

“(1) annual leave restored under this paragraph which isin
excess of the maximum leave accumulation permitted by law
shall be credited to a separate leave account for the employee
and shall be available for use by the employee within the time
limits prescribed by regulations of the Office of Personnel
Management, and

“(i,i% annual leave credited under clause (i) of this sub-
paragraph but unused and still available to the employee
under regulations prescribed by the Office shall be included in

5 USC 5551, the Jump-sum payment under section 5551 or 5552(1) of this
5552. title but may not be retained to the credit of the employee
under section 5552(2) of this title, '
“(2) This subsection does not apply to any reclassification action
nor authorize the setting aside of an otherwise proper promotion by a
selecting official from a group of properly ranked and certified
candidates, _ >
“(3) For the purpose of this subsection, ‘grievance’ and ‘collective
Anle, p. 1192.  bhargaining agreement’ have the meanings set forth in section 7103 of
this title, ‘unfair labor practice’ means an unfair Jabor practice
described in section 7116 of this title, and ‘personnel action’ includes
the omission or failure to take an action or confer a benefit.”.
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